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PENSION SCHEMES ACT 1993, PART X

 DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Ms Sandra Skipp

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondent 
	Southwark Council


Subject

Ms Skipp alleges that Southwark Council:

1. failed to pay her temporary injury allowance (TIA) during the period from July 1989 to April 1990;

2. is paying her the incorrect amount of Injured Employee Allowance; and
3. paid her the incorrect amount of interest due on the backdated Injured Employee Allowance for the period April 1990 to November 1997 (in April 1998)
The Deputy Pensions Ombudsman's determination and short reasons
The complaint should be upheld against Southwark Council because they have failed to pay her TIA for the period from July 1989 to April 1990 in accordance with the statutory regulations applying to the scheme at the time and have not calculated the Injured Employee Allowance available to her correctly by failing to uplift her notional salary properly and using an inappropriate annuity factor to convert the lump sums paid to her into an “Annuity Value” deduction. 

DETAILED DETERMINATION

Material Facts

1. Whilst employed as a rent officer by Southwark Council, Ms Skipp was the victim of two separate armed robberies in 1983-1984. After the second robbery, her mental health started to deteriorate progressively and she was only able to continue working by taking sick leave from time to time. 

2. Ms Skipp was diagnosed as suffering from post traumatic stress depression and, in July 1988, she went on long term sick leave. She did not return to work again.
3. Southwark Council paid her six months’ full pay and six months’ half-pay (i.e. nine months’ full pay) from July 1988 to March 1989. She was in regular contact with Southwark Council and Unison, her trade union, during this period and says that:

· Unison informed her that Southwark Council would fully reinstated her salary because she was eligible for an Injured Employee Allowance;

· Unison liaised with Southwark Council to arrange payment of this allowance to her; and
· reassured by what Unison had told her, she borrowed around £12,000 from her parents to pay for her day-to-day living expenses whilst receiving no pay from Southwark Council. 
4. Southwark Council belatedly paid her an additional six months’ half pay (i.e. three months’ full pay) in 2001. They had originally refused to pay this to her because she could not provide them with relevant medical certificates. But having reviewed their decision, they accepted that her absence during these six months was also probably attributable to the psychological damage caused by the two robberies.

5. In May 1990, Southwark Council informed Ms Skipp that they had retired her on 8 April 1990 on the grounds of ill health. As a result of this, she was entitled to an immediate pension of £2,836 pa and a retiring allowance (tax free lump sum) of £8,508 from the LGPS in accordance with the Local Government Superannuation Regulations 1986 (as amended). The benefits were calculated using her reckonable service of 8 years 53 days (plus an ill-health enhancement of 8 years 53 days) and her pensionable remuneration of £13,928. 
6. The period left during which Ms Skipp did not receive any income from Southwark Council was therefore from July 1989 to March 1990.

7. Ms Skipp used the tax free lump sum to partially repay the loan from her parents and made a successful claim for Invalidity Benefit. 
8. During 1990, she also made a claim to Southwark Council for an Injured Employee Allowance which was payable from a scheme which the Council had adopted in November 1973 (relevant provisions are shown in the Appendix below).
9. The claim was protracted because she says that Southwark Council was “consistently obstructive and unhelpful”. In September 1991 and April 1996, they awarded her lump sums of £1,000 and £2,000 which were payable in accordance with paragraph 8 of the scheme. In April 1997, they finally awarded her the full allowance, backdated to 8 April 1990. 
10. The Injured Employee Allowance was a “top up” to her Invalidity Benefit and LGPS pension payments so that her total income from all sources would be, more or less, equal to her hypothetical salary if she had been able to continue working.
11. Southwark Council paid Ms Skipp £38,364 in April 1998 representing her total Injured Employee Allowance for the period from 9 April 1990 to 30 November 1997 of £56,258 plus interest of £2,106 for late payment less an advance payment made of £20,000. 
12. They supplied her with full details of how the figure of £56,258 was determined, i.e. by deducting from her notional annual salaries:
· her Invalidity Benefit;

· her LGPS Pension; and

· a fixed “Annuity Value” of £1,279.  
13. The interest payment of £2,106 was calculated by increasing part of the total Injured Employee Allowance arrears, £32,711 at 4.43% and the remainder, £23,557 at 2.79%.  

14. When Ms Skipp queried the “Annuity Value”  being deducted from her Injured Employee Allowance, Southwark Council responded that in order to comply with regulation 38 of The Local Government (Discretionary Payments) Regulations 1996 (shown in the Appendix) and also the provisions of the scheme:

· they had to take into account her pension, tax free lump sum, Invalidity Benefit and any other rights to compensation when calculating the amount of allowance payable to her; 

· any lump sum benefits would be allowed for by converting them into an annuity value; and
· as she was paid a tax free lump sum of £8,508 from LGPS and compensation payments of £1,000 and £2,000 from the scheme, they calculated the notional annuity deduction (using a ratio 9:1 which is a long established link between the value of pension to lump sum) to be:
     Annuity Value = (8,508 + 1,000 + 2,000)/9 = £1,279. 
15. Ms Skipp was unhappy with the response and asked Unison to help her resolve this and other issues she had with Southwark Council over the years, i.e. their decisions to:

· pay her no income between July 1989 and March 1990;
· not increase her notional annual salaries at all for many years and, from 1997, uplifting them in line with pension rather than salary increases;   

· reduce her Injured Employee Allowance by 30% between April 1994 and April 2000 as a result of a medical assessment by Southwark Council’s Medical Officer, Dr Q, who was unqualified in mental health (despite having informed him that the reduction would not be made in light of his conclusions); and 
           
· use incorrect rates (that were not compliant with the regulations applying to the scheme) to calculate the interest payable on her backdated allowance.    
16. Southwark Council resumed paying her Injured Employee Allowance at the full rate from April 2000 after she complained about Dr Q’s conduct to the General Medical Council (c.f. section entitled “Relevant Medical Evidence” below for more details).
17. Unison asked Southwark Council in December 2003, why they did not pay Ms Skipp TIA from the scheme for the period between July 1989 and March 1990. In their view, according to regulation L4 of the Local Government Superannuation Regulations 1986, Mrs Skipp was entitled to TIA from the scheme whilst she received no pay and this allowance could be paid retrospectively.
18. Southwark Council responded in March 2004 that they were unable to award her a temporary payment because it “would be inappropriate and indeed contradictory given the presence of the current (Injured Employee Allowance) payment awarded.”   
19. Unison was unsuccessful in helping Ms Skipp resolve her complaint with Southwark Council. She therefore sought the assistance of the Pensions Advisory Service (TPAS) in 2009. Some progress was made in resolving her complaint by TPAS. 
20. In order to try settling her complaint amicably, Southwark Council decided to offer her a goodwill compensation payment of £7,000. She rejected the offer because she would like Southwark Council to calculate her Injured Employee Allowance (and the interest due for late payment) properly.          
Relevant Medical Evidence

21. According to a letter dated 17 July 1997 to Dr Q, Dr B, Psychiatric Consultant,  wrote:  
“This report is based on the information in your letter of 14/5/97, a memo dated 21/4/97 from Mr H, principal personnel officer, a psychiatric report from Dr S dated 15/11/96 and a psychiatric report from Dr C dated 28/1/94.

Psychiatric history

Dr S initially saw her (Ms Skipp) in 1984 and at that time he gave a good prognosis for the future. However in his letter of 15 November 1996 he admitted that he had been mistaken and that Ms Skipp had been quite ill for many years with recurrent depressions and some post traumatic stress disorder.

Dr C saw this patient on 28 January 1994 and made a formal assessment of the history and problems. Dr C considered that the main problems were associated with post traumatic stress disorder and that she would respond to a combination of individual and group treatment on cognitive behavioural lines.

Currently she is …seeing Dr C, consultant psychiatrist, and is hopeful of some improvement in her condition.

She was asked why she did not accept Dr C’s offer of therapy…and she stated that Southwark Council would only give her the necessary money in full and final settlement of all her claim. She felt oppressed by this condition and under considerable pressure and therefore was unable to take further action and in fact felt considerably worse after that time.

At interview this lady showed no overt sign of marked depression and anxiety…The main problems at present consist of the phobic anxiety and the consequent inability to get out and about except under very limited circumstances.

Opinion 

Ms Skipp has undoubtedly experienced a post traumatic stress syndrome. Features of this condition remain evident. She also experiences marked phobic anxiety especially about going out by herself. At present the agoraphobic symptoms would make it very difficult to find suitable employment.”                                       

22. In response to a complaint which Ms S made to the General Medical Council about his conduct, Dr Q wrote:

“Ms S attended an appointment with me at the Occupational Health Unit of Southwark Council in May 1997, having been referred to me by Mr H...I was surprised by the long duration of Ms S’s claim and was determined to avoid any further unnecessary delay. I immediately commissioned an independent psychiatric report from Dr B, a copy of which was made available to Ms S and to the Council.

In my memo of 29 July 1997 to Mr H, I attempted to provide accurate answers to the nine questions posed in the letter of referral. My reply was based on Dr B’s report, my own assessment of Ms S and the known natural history of her condition. I did not have access to contemporaneous reports from Dr C or Dr S as Ms S asserts.

Question 5 of the referral asked me to quantify any improvement in her condition and I replied, ”There has undoubtedly been some improvement in Ms S’s condition which I would estimate to be approximately a 30% improvement, although this is an arbitrary figure, since precise data is not a available.”

At the time of giving this opinion I was not aware that this would be used by the Council to diminish her compensation award; nor would I expect such a reduction to be made on an opinion which was stated to be “arbitrary”.”

23. The General Medical Council informed Ms Skipp of the outcome of the investigation into Dr Q’s conduct in June 2001 as follows:  
Dr Q has commented that in assessing the extent of any improvement in your condition, he compared Dr B’s and his own observations of your mental state at interview in 1997 with your descriptions of your symptoms prior to 1994. He considered that the absence of any overt evidence of depression or anxiety in 1997 contrasted with your description of severe anxiety and some depressive symptoms previously, leading him to conclude that there had been some improvement in your condition…it should be noted that he highlighted Dr B’s opinion that your agoraphobia would prevent you from finding suitable employment. He did not consider that his acceptance that you were still suffering from some degree of agoraphobia incompatible with his view that there had been some improvement in your overall condition.

The Committee considered that Dr Q had acted appropriately in commissioning, then enclosing with his submission to your former employers, a report from Dr B. He expressed his view of your fitness, in provisional terms, which he was entitled to do. The Committee considered that it was then a matter for your employer to decide what to do with the information in their possession.   

While the Committee did not consider that the allegations, if proved, would amount to serious professional misconduct, they were of the view that Dr Q was unwise to express his opinion in percentage terms. They therefore directed that Dr Q should be sent a letter advising him to exercise caution when expressing his clinical judgement in a numerical way.”
Summary of Ms Skipp’s position  
24. The “Annuity Value” deduction of £1,279 pa is unfair because she used her tax free lump sum to repay her parents. Purchasing an annuity with the lump sum was therefore not an option for her. Furthermore, she received the one-off lump sum payments of £1,000 and £2,000 from Southwark Council after she had retired. She considers that neither of these payments would have been necessary if she had received her Injury Employee Allowance on a timely basis. They consequently should also not be included in the calculation of this deduction (or at the very least, not until she had actually received the payments, i.e. in September 1991 (£1,000) and April 1996 (£2,000).     

25. In her view, regulation 38 of The Local Government (Discretionary Payments) Regulations 1996 allows Southwark Council to waive this notional “Annuity Value” deduction at their discretion after “having taken account of all the circumstances”. She considers that their decision to reduce her Injured Employee Allowance using a notional annuity (when they could have exercised their discretion to waive it) to be perverse given her circumstances at the time.    

26. The 30% reduction which Southwark Council applied to her Injured Employee Allowance for six years is inequitable because:

· they accepted the conclusions of a questionable medical report prepared by Dr Q in reaching their decision;

· they did not take into account the two other psychiatric reports available describing her steadily deteriorating mental condition; and

· there are no provisions in the regulations applying to the scheme for such a reduction to have been made.
27. Even if there had been an improvement in her condition between 1994 and 1997, she remained unable to work and therefore entitled to her full Injured Employee Allowance during these three years. 
28. In her view, Southwark Council had consequently failed to exercise their discretion properly by reducing her Injured Employee Allowance between April 1994 and April 2000 by 30%. 
29. The scheme was part of her contract and was there to make sure she did not suffer financially because of the injuries she sustained through no fault of her own.
30. The provisions of the scheme clearly state that her notional pay used in the calculation of her allowance should be uplifted in line with salary and not pension increases. If the change to the salary increase rate made by Southwark Council in 1997 was legitimate, they were obliged to notify her in writing since it was a change to her contract. They did not do this. They have also failed to explain why they did not increase her notional annual salary at all in certain years.   

31. A determination of a case almost identical to hers by the Secretary of State for the Environment shows that it is unacceptable for any employee who is injured during the course of his/her work to suffer any reduction in salary due to the injury. Unison wrote to Southwark Council several times to clearly explain why a TIA should have been paid to her. In her opinion, Southwark Council do not have any excuse for denying her TIA during the period when she was receiving no pay from them.
32. She says that:
“There are many elements to my claim: deductions, lack of salary increases, imaginary annuity, meagre interest payments etc. and yet throughout every element discussion, the singular reason given by Southwark Council for lack of/reduction to payments is “discretion”. 

I…cannot suggest any reason why Southwark Council would go to such extraordinary lengths to minimise the amounts I have received.
They cannot do anything specific about my mind or my illness but at least I would like to think they would do everything in their power to ensure I had no financial worries to contend with on top of my illness.
The whole point of the injured employee scheme is to ensure an injured employee doesn’t suffer a reduction in salary through being injured at work... My interpretation of the phrase “not exceeding the sum” is that the injured employee is not meant to be in a better financial position than if they were fit, well and able to work… As I have had all hopes of increasing my grade and therefore increasing my salary dashed, then I believe the very minimum Southwark Council can do is ensure I at least remain on the salary I was earning at the time I left along with the annual increments to that salary and I fully that is what the scheme is saying.”   
Summary of the position of Southwark Council  
33. They refute her allegation that they used the wrong interest rates to calculate the interest payable of £2,106 on her Injured Employee Allowance arrears as at May 1998 available from the scheme. The interest payment was calculated at the end of February 1998. The concept of paying interest (on late pension payments) was not introduced in the LGPS until Statutory Instrument No. 1238/1998 which came into force in June 1998. It is therefore arguable that paying interest on her allowance arrears was required but presumably it was thought right to pay some at the time. It is not known now why it was decided to use the chosen interest rates.    
34. They determined that Ms Skipp would have been entitled to a late interest payment of £7,493 if the 1998 regulations had applied to her. Deducting the £2,106 already paid to her, left an outstanding payment of £5,387. The £7,000 compensation was not intended to be an exact amount of interest but offered as a gesture of goodwill to finalise this long running dispute. In their view, this offer is still reasonable.           

35. They relied on the scheme provisions and also the regulations (as amended) applying to the scheme to determine the Injured Employee Allowance payable to her.
36. In accordance with these provisions and regulations, the amount of the allowance payable is discretionary and for them to decide. There is no correct or incorrect method to calculate the allowance.

37. There is nothing in the scheme provisions which support Ms Skipp’s assertion that her Injured Employee Allowance should be no less than what her salary would have been if she had remained in their employment.  
38. The allowance payable to Ms Skipp was based on a percentage of her salary and linked to pay rises for her grade. They later decided increasing Injured Employee Allowance in line with pension increases was reasonable.
39. The regulations applying to the scheme also do not prescribe a correct way of converting lump sum into an annuity value. It is therefore “not a matter of is correct or not [sic], more of whether it is reasonable or not”. 

40. Ms Skipp received 12 months’ full sick pay in line with their “managing sickness procedures” and the scheme provisions. 

41. The decision to reduce her Injured Employee Allowance by 30% from April 1994 was made by a panel comprising of management and trade union representation. The medical opinions of Dr B, Psychiatric Consultant, and Dr Q were considered by the panel and they accepted Dr Q’s opinion that her health had improved by 30% between 1994 and 1997. 
42. A further medical opinion was sought in March 2000 and following that advice, her allowance was increased back to 100%.     
43. Under the scheme, they reserved the discretion to assess in the light of all the circumstances the actual amount of the Injured Employee Allowance to be paid. The circumstances include:
· current state of health with regard to employability;

· whether current state of health remains linked to the experience of the events leading to industrial injury;

· medical prognosis and timescales; and

· the success or non-success of medical intervention to date in relation to employability.
44. They still maintain that the panel based their decision on professional medical advice received at the time and acted under the discretion of the scheme. There is no right to appeal this decision under the scheme. 

45. A further aspect of the scheme was that regular reviews should take place to ascertain whether there have been any changes in circumstances or in health. In 2007, the panel agreed not to subject Ms Skipp to further medical assessments to determine whether payment of her allowance should be reduced. The panel agreed that the maximum payments under the scheme should be paid until she reaches her retirement age of 65. 

46. They maintain that they have acted in line with the scheme provisions and have been more than fair in not subjecting her to further concerns that her current allowance may be reduced prior to age 65.                             
Conclusions

47. The dispute referred to me concerns amounts of money due to Ms Skipp.  The parties appear to be agreed that she suffered an injury at work that affected her ability to work, bringing her within scheme and regulations granting her incapacity allowance and an injured employee allowance.

48. How the allowances available to employees (such as Ms Skipp) who were injured during the course of their employment with Southwark Council are calculated can be found in the provisions of the scheme adopted in November 1973 and also the statutory regulations applying to the scheme (as amended).

49. The scheme provisions state that sick pay should be paid to such employees by Southwark Council at the rate of full salary or wages (less National Insurance or Industrial Injuries benefit receivable) for a period not exceeding twelve months from the date when the injury or disease occurred. 

50. Southwark Council paid her six months’ full pay and six months’ half pay when Ms Skipp went on long term sick leave in July 1988. They subsequently paid her the remaining six months’ half pay in 2001 and I am satisfied with the reason given by them for originally refusing payment to her. I therefore consider that she has received the maximum amount of sick pay from Southwark Council in accordance with the scheme provisions.

51. The scheme provisions are silent on the benefits payable to Ms Skipp after her sick pay finished but the statutory regulations applying to the scheme at the time, the Local Government Superannuation Regulations 1986, state under clause L4 (1) that she was entitled to an allowance whilst the reduction in her salary continued. This clause does not stipulate any restrictions to payment of an allowance on the basis of time. 

52.  I note that Unison asked Southwark Council in 2003 why they did not pay Ms Skipp TIA from the scheme for the period between July 1989 and March 1990 in accordance with this regulation. In my view, it was a valid question but the response given by Southwark Council was totally unsatisfactory. They basically said that they were unable to award her TIA because it would be “inappropriate and contradictory” since she was receiving Injured Employee Allowance. In my view, Ms Skipp was entitled to receive TIA when her sick pay stopped and the failure of Southwark Council to pay this allowance to her was maladministration on their part. I therefore uphold the first part of her complaint.     

53. I shall now turn to the second part of her complaint, i.e. that Southwark Council is paying her the incorrect amount of Injured Employee Allowance.

54. This allowance is essentially calculated by deducting from her notional annual salaries (a) her Invalidity Benefit (b) her LGPS pension and (c) a fixed annuity value. Ms Skipp disagrees with the way Southwark Council has increased her notional annual salaries and calculated the fixed annuity value of £1,279. 

55. The scheme provisions state that the scheme may be amended at any time and Southwark Council reserves the discretion to assess in the light of all the circumstances the actual amount of the benefits to pay. They also clearly say, however, that notional pay should include any automatic increases. 

56. Southwark Council asserts that the Injured Employee Allowance payable to Ms Skipp was initially linked to pay rises but subsequently the link was changed to pension increases because it was reasonable in their opinion. I have seen no evidence corroborating such an assertion though. Furthermore, Southwark Council have not explained to Ms Skipp why they did not increase her notional salary at all for some years which, in my view, is unacceptable. I am therefore not convinced that her notional salaries have been calculated correctly by Southwark Council.  
57. The provisions of the scheme and (clause 38) of the Local Government (Discretionary Payments) Regulations 1996 stipulate that in order to calculate the amount of Injured Employee Allowance payable, they had to take into account her pension, tax free lump sum, Invalidity Benefit and any other rights to compensation when calculating the amount of allowance payable to her and that any lump sum benefits would be allowed for by converting them into an annuity value. 

58. Southwark Council awarded Ms Skipp lump sums of £1,000 and £2,000 in September 1991 and April 1996 which were payable in accordance with paragraph 8 of the scheme. They were paid before Southwark Council decided to award her the full allowance in April 1997 (backdated to 8 April 1990). In accordance the scheme provisions and statutory regulations applying to the scheme at that time, Southwark Council was therefore entitled to take these payments into account with the tax free cash sum of £8,508 in calculating the “Annuity Value” deduction applicable to her Injured Employee Allowance. Neither the provisions nor the statutory regulations state what annuity rate should be used to convert the lump sum benefits into an annuity value. Southwark Council assert that they have a long history of valuing the relationship between pension and lump sum using a ratio of 9:1 at any age but have not supplied any evidence to substantiate this assertion. In the absence of any evidence, I am wary of concluding that the correct ratio was used by Southwark Council.

59. I note that Ms Skipp says that Southwark Council should not have taken into account the tax free lump sum in the calculation of the “Annuity Value” deduction to her Injured Employee Allowance because she used it to partly repay the loan made by her parents. The LGPS does not allow its members the option of choosing whether or not to receive the tax free cash sum. The fact that she did not have the option of purchasing an annuity does not mean that Southwark Council should not take into account the fact that she received a tax free lump sum in their calculation of her allowance by converting it back into a notional annuity deduction.           

60. In reaching their decision to reduce her Injured Employee Allowance by 30% between April 1994 and April 2000, Southwark Council had to ask the right questions, construe the statutory regulations correctly and take into account all relevant but no irrelevant factors.  

61. In coming to their decision, Southwark Council sought advice from their Medical Officer, Dr Q. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by Southwark Council was properly made and was not perverse, i.e. a decision to which no reasonable decision maker faced with the same evidence would come. I cannot overturn the exercise of a discretion merely because I might have acted differently. It is for Southwark Council to determine the weight they give to each piece of available evidence and, unless there is a compelling reason why it should not, they may prefer the advice received from their Medical Officer. 
62. The General Medical Council did not consider that there had been any serious misconduct on the part of Dr Q when Ms Skipp complained about him. In their view, he had acted appropriately in commissioning a report from Dr B, Psychiatric Consultant, before expressing his opinion on her health which he was entitled to do and it was then a matter for Southwark Council to decide what to do with his conclusions. They only considered that it was unwise of him to have quantified the improvement in her condition in percentage terms.           

63. Whilst I fully appreciate Ms Skipp’s points of view on this matter, Southwark Council was entitled to rely on the medical opinion of Dr Q and I see no justifiable grounds for me to disagree with their decision to reduce her Injured Employee Allowance until they sought further medical opinion in March 2000 before increasing it back to the full level of payment.
64. As I do not consider that Southwark Council have either uplifted her notional salaries correctly or used the right annuity factor to convert her lump sums into the “Annuity Value”, I also uphold the second part of Ms Skipp’s complaint.  
65. In the final part of her complaint, she alleges that Southwark Council paid her the incorrect amount of interest due on the backdated Injured Employee Allowance for the period April 1990 to November 1997. I agree with the view expressed by Southwark Council that although the concept of paying interest on late payments had not yet been introduced at the time they calculated her Injured Employee Allowance arrears in February 1998, it was the right thing to do. Southwark Council do not know how they chose the interest rates which were used at the time but, in any case, have recalculated the amount payable using the method introduced in the LGPS in June 1998 to be £5,387 (excluding the £2,106) already paid. The £7,000 compensation offer covers this outstanding interest payment and the residual of £1,613, in my view, is adequate to cover and distress and inconvenience which she has suffered dealing with this matter. I therefore also uphold the final part of her complaint.        

Directions   

66. Within 56 days of the date of this Determination, Southwark Council shall:

· calculate and pay her TIA (with interest for late payment) for the period from July 1989 to April 1990 in accordance with the statutory regulations applying to the scheme at the time;
·  recalculate and pay any additional Injured Employee Allowance backdated to 8 April 1990 calculated using the correct uplifted notional salaries and annuity factor to convert the lump sums paid to her into an “Annuity Value” deduction; and
· pay her £7,000 to cover the interest due for late payment of the Injured Employee Allowance arrears and any distress and inconvenience caused by this matter. 

JANE IRVINE 

Deputy Pensions Ombudsman 

31 July 2013 

APPENDIX
London Borough of Southwark

Allowances to Employees Injured In the Course of Their Employment

Resolution and Scheme adopted by the Council on 21 November 1973
Resolved:-

(a) to adopt the following Scheme indicating what will be their policy in the normal case and;

(b) that, subject to the right of the Council to withdraw or amend the Scheme at any time, the Scheme should become part of the contract of service with all existing and future employees: the employee shall have the right for his case to be considered under the Scheme in the event of injury or death in the circumstances mentioned in the Scheme, the Council reserving the discretion to assess in the light of all the circumstances the actual amount of the benefits to be paid.     
Scheme
If an employee (full-time or part-time) becomes incapacitated for work by reason of an injury sustained or disease contracted in the actual discharge of his duty and specifically attributable to the nature of his duties…the following provisions shall apply:-

1) An allowance under the appropriate sickness payments scheme shall be paid to him by the Council at the rate of full salary or wages (less National Insurance or Industrial Injuries benefit receivable) for a period not exceeding twelve months from the date when the injury or disease occurred.

2) If the employee concerned becomes totally and permanently incapacitated the following allowances shall be paid on his ceasing to be employed:-


      (a) any retirement pension or retirement grant payable from the superannuation fund to which he is entitled;







    (b) a special allowance of an amount not exceeding the sum which when added to any retirement pension, retirement grant, National Insurance or Industrial Injuries benefit or allowance and any other right to benefit or compensation in the aggregate would equal the superannuation rate of pay (including any automatic increments of salary or wages that the employee would normally have received) of the position held by the employee concerned at the time when the injury or disease occurred; provided that in calculating the amount of the special allowance, any damages recoverable, or lump sum superannuation benefit, or return of contributions, shall be reckoned in terms of the life annuity equivalent; provided also that where a claim for damages remains to be settled an interim payment of the special allowance may be made with or without conditions, or payment may be deferred as the Council may in their absolute discretion think fit.          

3) …

4)  After the date on which the employee concerned would normally have reached the age of compulsory retirement:






   (a) any special allowance referred to in sub-paragraph 2(b) above shall not exceed the sum which, when added to the other payments referred to in that sub-paragraph (but excluding the National Insurance retirement pension) will equal the rate of superannuation benefit (including the retirement pension and the life annuity equivalent of the retirement grant) to which he would have become entitled had he remained until that age in the position which he held at the time when the injury or disease occurred and continued to receive the superannuable rate of pay (as defined in sub-paragraph 2 (b) above) applicable to that position.       

5) …

6) …

7) …

8) In addition to the payments already provided for in this Scheme the Council may in their discretion make a grant up to a limit of…in respect of personal distress or inconvenience or of increased disbursements, or both, arising out of the injury or disease and may require the grant to be offset against any compensation recoverable.             
---------------------------------------------------------------------------------------------------------------------
The Local Government Superannuation Regulations 1986

L2 - (1)…this Part applies to a person employed in a relevant employment if he 

(a) sustains an injury, (or)

(b) contracts a disease 

as a result of anything he was required to do in carrying out his work

L4 - (1) If as a result of the injury or disease a person to whom this part applies suffers a reduction in his remuneration while he is employed in relevant employment…he shall be entitled to an allowance while the reduction continues.”  
---------------------------------------------------------------------------------------------------------------------
The Local Government (Discretionary Payments) Regulations 1996

Loss of employment through permanent incapacity
34 (1) If

(a) as a result of anything he was required to do in carrying out his work a person who is employed in a relevant employment –

(i) sustains an injury; or

(ii) contracts a disease; and

(b) he ceases to be employed in that or any relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease,

he shall be entitled to an annual allowance not exceeding 85% of his annual rate of remuneration in respect of the employment when he ceased to be employed.

(2) The allowance is to be paid by the relevant employer and subject to paragraph (1), is to be of such amount as that employer may from time to time determine.

(3) In ascertaining for the purposes of paragraph (1) a person’s annual rate of remuneration when he ceased to be employed-

(d) if at that date he was entitled to an allowance under regulation 35 by reason of a reduction in his remuneration (whether as a result of the same or another injury or disease), the annual rate is that which would have applied if his remuneration had not been reduced;      

(e)…

Reduction in remuneration
35 (1) If

(a) as a result of anything he was required to do in carrying out his work a person who is employed in a relevant employment –

(i) sustains an injury; or

(ii) contracts a disease; and

and suffers a reduction in his remuneration while he is employed in that or any other relevant employment; and

(b) regulation 34 does not apply,

he shall be entitled to an allowance while the reduction continues.
(2) For the purposes of paragraph (1), a person’s remuneration is to be treated as reduced at any time when it is lower than it would have been but for the injury or disease.

(3) The allowance under paragraph (1) is to be paid by the relevant employer and is to be of such amount as the employer may from time to time determine, but must not in any year exceed the shortfall between-

(a) the person’s remuneration in the relevant employment; and

(b) the remuneration he would have been paid if he had not sustained the injury or, as the case may be, contracted the disease.

Considerations in determining amount of benefits
38 (1) In determining the amount of an allowance under regulation 34 or 35…the relevant employer is to have regard to all the circumstances of the case, including the matters specified in paragraph (2) (except in so far as they are excluded by paragraph (3)).

(2) The matters mentioned in paragraph (1) are –

(a) any right to benefit under Part V of the Social Security Contributions and Benefits Act 1992 (a);

(b) any other statutory right to benefit or compensation;

(c) any right to receive pension benefit (whether payable under an enactment or otherwise); and

(d) any damages recovered and any sum received by virtue of a contract of insurance.

(3) In the case of an allowance or a lump sum which is payable by virtue of a person having sustained an injury, no regard shall be had-

(a) to any benefit payable periodically which the person was entitled to be paid before the injury was sustained;

(b) to any right which accrued before that time; or

(c) to any damages or sums received by virtue of such a right.
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