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“I would not myself consider [Ms N] as likely to be permanently incapable of 

regularly and efficiently undertaking the duties of her role for reasons of ill 

health or infirmity, based on current medical evidence and on a balance of 

probabilities. However, she does have a long-term condition and if she was to 

leave the Borough in the future, I would support referral to an independent 

registered medical practitioner (IRMP), with her consent.” 

 

 

 

“There is no medical contraindication to [Ms N] returning to the duties of a 

Senior Auditor. However, her overall suitability for the duties would have to be 

duly considered. She has previously referred to lacking CPD … If she does, 

then returning to the full demands and performance expectations of a Senior 

Auditor role would be stressful to a degree that is likely to exceed her coping 

capacity, exacerbate her medical condition and prolong her recovery … 

Decisions on referral to an IRMP are for the Borough as employer to take. I 

have already opined that I do not myself consider [Ms N] as likely to be 

permanently incapable of undertaking her role. However, given the long-term 

nature of her condition and need for a ‘balance of probability’ judgment by an 

independent practitioner to assist pension benefit considerations, I advised 

that if [Ms N] was to leave the Borough’s employment I would support referral 

to an IRMP with her consent … However, whilst decisions on benefit 

entitlement would only arise in the event of termination/leaving local authority 

employment, I believe that the Borough could consider and request IRMP 

referral in advance of final employment decisions, which could proceed with 

the individual employee’s consent. You may wish to refer to LGPS statutory 

guidance in this regard.” 
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Ms N’s position 
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Redbridge’s position 
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Adjudicator’s Opinion 
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1 Regulation 72(4) 
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 Redbridge indicated its willingness to accept the Adjudicator’s Opinion. However, Ms 

N did not accept it and the complaint was passed to me to consider. Ms N provided 

her further comments which do not change the outcome. I agree with the 

Adjudicator’s Opinion and I will therefore only respond to the key points made by Ms 

N for completeness. 
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Ombudsman’s decision 
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2 Sampson v Hodgson [2008] All ER (D) 395 (Apr) 
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Directions  

 

 
Anthony Arter 

Pensions Ombudsman 
13 November 2019 
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Appendix 1 

The Local Government Pension Scheme Regulations 2013 (SI2013/2356) (as 

amended) 

 

“(1) An active member who has qualifying service for a period of two 

years and whose employment is terminated by a Scheme employer on 

the grounds of ill-health or infirmity of mind or body before that member 

reaches normal pension age, is entitled to, and must take, early 

payment of a retirement pension if that member satisfies the conditions 

in paragraphs (3) and (4) of this regulation. 

(2) The amount of the retirement pension that a member who satisfies the 

conditions mentioned in paragraph (1) receives, is determined by which 

of the benefit tiers specified in paragraphs (5) to (7) that member 

qualifies for, calculated in accordance with regulation 39 (calculation of 

ill-health pension amounts). 

(3) The first condition is that the member is, as a result of ill-health or 

infirmity of mind or body, permanently incapable of discharging 

efficiently the duties of the employment the member was engaged in. 

(4) The second condition is that the member, as a result of ill-health or 

infirmity of mind or body, is not immediately capable of undertaking 

any gainful employment. 

(5) A member is entitled to Tier 1 benefits if that member is unlikely to be 

capable of undertaking gainful employment before normal pension age. 

(6) A member is entitled to Tier 2 benefits if that member - 

(a) is not entitled to Tier 1 benefits; and 

(b) is unlikely to be capable of undertaking any gainful 

employment within three years of leaving the employment; but 

(c) is likely to be able to undertake gainful employment before 

reaching normal pension age. 

(7) Subject to regulation 37 (special provision in respect of members 

receiving Tier 3 benefits), if the member is likely to be capable of 

undertaking gainful employment within three years of leaving the 

employment, or before normal pension age if earlier, that member is 

entitled to Tier 3 benefits for so long as the member is not in gainful 

employment, up to a maximum of three years from the date the 

member left the employment.” 
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“(1) A decision as to whether a member is entitled under regulation 35 

(early payment of retirement pension on ill-health grounds: active 

members) to early payment of retirement pension on grounds of ill-

health or infirmity of mind or body, and if so which tier of benefits the 

member qualifies for, shall be made by the member's Scheme 

employer after that authority has obtained a certificate from an IRMP as 

to - 

(a) whether the member satisfies the conditions in regulation 35(3) 

and (4); and if so, 

(b) how long the member is unlikely to be capable of 

undertaking gainful employment; and 

(c) where a member has been working reduced contractual hours 

and had reduced pay as a consequence of the reduction in 

contractual hours, whether that member was in part time service 

wholly or partly as a result of the condition that caused or 

contributed to the member's ill-health retirement. 

(2) An IRMP from whom a certificate is obtained under paragraph (1) must 

not have previously advised, or given an opinion on, or otherwise been 

involved in the particular case for which the certificate has been 

requested. 

(2A) For the purposes of paragraph (2) an IRMP is not to be treated as 

having advised, given an opinion on or otherwise been involved in a 

particular case merely because another practitioner from the same 

occupational health provider has advised, given an opinion on or 

otherwise been involved in that case. 

(3) If the Scheme employer is not the member's appropriate administering 

authority, it must first obtain that authority's approval to its choice 

of IRMP. 

(4) The Scheme employer and IRMP must have regard to guidance given 

by the Secretary of State when carrying out their functions under this 

regulation and regulations 37 (special provision in respect of members 

receiving Tier 3 benefits) and 38 (early payment of retirement pension 

on ill-health grounds: deferred and deferred pensioner members).” 

https://perspective.info/documents/si-20132356/#sisch-20132356-li-1.2.36


PO-26124 

25 
 

 

“(1) A deferred member who, because of ill-health or infirmity of mind or 

body - 

(a) becomes permanently incapable of discharging efficiently the 

duties of the employment that member was engaged in at the 

date the member became a deferred member, and 

(b) is unlikely to be capable of undertaking gainful 

employment before normal pension age, or for at least three 

years, whichever is the sooner, 

may ask to receive payment of a retirement pension whatever the 

member's age. 

(2) A request under paragraph (1) must be made in writing to the deferred 

member's former Scheme employer or appropriate administering 

authority where the member's former Scheme employer has ceased to 

be a Scheme employer. 

(3) Before determining whether or not to agree to a request under 

paragraph (1), the deferred member's former Scheme employer, 

or administering authority, as the case may be, must obtain a certificate 

from an IRMP as to whether the member is suffering from a condition 

that renders the member - 

(a) permanently incapable of discharging efficiently the duties of the 

employment the member was engaged in because of ill-health or 

infirmity of mind or body; and, if so, 

(b) whether as a result of that condition the member is unlikely to be 

capable of undertaking gainful employment before 

reaching normal pension age, or for at least three years, 

whichever is the sooner. 

(4) … 

(7) If the Scheme employer is not the deferred or deferred pensioner 

member's appropriate administering authority, it must obtain that 

authority's consent to the appointment of an IRMP under this regulation. 

(8) An IRMP appointed under paragraph (6) may be the same IRMP who 

provided the first certificate under regulation 36(1) (role of the IRMP).” 
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Appendix 2 

Medical evidence 

Dr Perrin, registered osteopath and specialist in CFS, 1 February 2015 

 

 

“The patient’s life is severely affected by the condition which have [sic] 

rendered her weak and in constant distress. At present, too much activity or 

any stress whatsoever even at home aggravates her condition. 

Unfortunately, [Ms N] is struggling to cope with her daily activities at home. 

She is receiving regular treatment to help her symptoms but although in time I 

feel she will recover and will be able to carry out household activities in the 

future, I cannot see a time when she will be able to cope with extra physical 

and mental stress of any work however minimal. 

Due to the length of time the patient has struggled to cope with work whilst her 

illness has continually worsened and due to the nature of her work, on balance 

of probabilities I cannot see a time in the future when [Ms N] would be healthy 

enough to return to work safely and without the chance of a recurrence of the 

present condition. Indeed in my professional opinion any future return to her 

present employment in any of the available positions, would place too much of 

a strain on the sympathetic nervous system, exacerbating the symptoms and 

she would most definitely be in a worse state of health than at present. The 

only option that I can advise to aid her long term recovery is to take early 

retirement and gradually build up her health and stamina over the next few 

years, and hopefully she will be able to enjoy some quality of life on her 

pension.” 

Dr Perrin, 28 August 2015 

 

“Due to the length of time the patient has struggled to cope with work whilst 

her illness has continually worsened, I consider [Ms N] to be permanently 

unable to carry out work of a similar nature to her contracted job. This is 

supported by the finding of The Chief Medical Officer’s report on CFS/M.E 

(2002), which states that the prognosis for someone who has been severely 

affected for four years is that the illness is likely to be permanent. I concur with 

this finding …”  
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Dr Godlee, GP, 28 January 2016 

 

 

“The issue at Redbridge was being offered full time work in a department 

where there were relationship management issues, and where CPD was 

lacking in the audit work. There was apparently no leeway on meeting [Ms N’s] 

need to work less hours (22 hours) in a department away from auditing with a 

different manager. They did offer her to start at 11am but she would still have 

had to work full time.” 

 

Dr Gration, IRMP, 6 June 2016 
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Dr Perrin, 5 January 2017 

 

Dr Gration, 30 May 2017 
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Dr Williams, IRMP, 23 March 2018 
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“In my experience, an employee who is currently able to work four full days a 

week, and who would be expected to improve significantly with appropriate 

adjustments to her medication should cope four days a week in a more 

mentally challenging role. Furthermore, once the stress of the dispute with 

Redbridge has been resolved, she should improve to the point where she can 

manage five days a week in her former role. On balance of probabilities, I 

would therefore expect her to be capable of her former role of Senior Internal 

Auditor once all these issues have been resolved and her treatment has been 

optimised. It may well take a couple of years for this process to be complete, 

however she is currently aged 48 and has a couple of decades to go before 

normal retirement age. I note that Dr Perrin disagrees with this view, however 

his opinion given in 2015 was clearly incorrect and not borne out by 

subsequent events. His opinion given in 2017 is not supported by any factual 

evidence, whereas her past history would suggest she will cope much better. 

Overall, in my opinion she not therefore permanently unable to work in her 

current role.” 

 


