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Ombudsman’s Determination
Applicant

Mrs S

Scheme

HSBC Bank (UK) Pensions Scheme

Respondent

HSBC Bank Pension Trust (UK) Limited (the Trustee)

Outcome

Complaint summary

Background information, including submissions from the parties
Background

“… if a pensioner entitled to a pension under any of the said rule 2 recovers
from his illness or disability to any extent before attaining pension age but
does not re-enter pensionable service as defined in the relevant special rules
the trustee may at any time or times thereafter but not after his attainment of
state pension age and subject to preservation requirements suspend reduce
or suspend and reduce his pension …”
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Mrs S’ position
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The Trustee’s position
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Adjudicator’s Opinion

•

Trustees and other decision-makers must apply the law and the relevant
scheme rules correctly.
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•

One of the specific obligations on the Trustee was to consider all relevant
information which was available to it. In Mrs S’ case, the Trustee had to
consider that the evidence indicated that she would be capable of some parttime work. The evidence it received from Mr Pearce indicated that Mrs S would
be capable of working for 20 hours per week, following a phased return to work
over 12 weeks. This would equate to working for roughly 50% of normal
working hours. The Adjudicator noted that Dr Stoot had referred to an
improvement of “2 out of 4”. The Trustee had stated that “4” would equate to a
full recovery. On that basis, Dr Stoot could have been taken to mean that Mrs
S had made a 50% recovery.

9

PO-26164

Ombudsman’s decision
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1

Sampson v Hodgson [2008] All ER (D) 395 (Apr)
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I do not uphold Mrs S’ complaint.

Anthony Arter
Pensions Ombudsman
20 November 2019
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Appendix
Medical evidence
Dr Mathers, GP, 12 June 1998

Dr Kelly, occupational health physician, undated
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Mr Pearce, specialist functional assessor, 7 February 2017

“Nevertheless, with the reported good pacing of activity and by avoiding
aggravating activities, [Mrs S] stated that she has learned to manage the back
problem better and functions basically on a daily basis, and in fact is an
effective carer for her young family (and for her husband who was recently
taken ill …).”

“Based on the history of ADLs and today’s FCA performance [Mrs S] is
basically able-bodied for most normal, light or ergonomically modified
everyday activities, and demonstrated functional abilities today that were
compatible with attendance at an office type workplace for such duties.”
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“In conclusion, [Mrs S] reports a significant back problem which results in
symptoms and a restriction of her functional activities, and her condition is
unlikely to be compatible with sustained, reliable full time employment in a
meaningful capacity. In my view [Mrs S] would however currently qualify (from
the physical demands perspective) for part-time (20 hours per week, e.g., for
mornings) modified work …”

Dr Stoot, occupational health physician, 8 March 2017
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“Overall the examining Clinician believes that she is able-bodied for most
activities of daily living provided care is take with regard to ergonomic
arrangements.
… This assessment indicated that she in fact capable of undertaking work and
specific recommendations are given in that regard. This therefore does
represent a change from being unfit for work to now being fit for some work.
Equally though it does need to be recognised that she does have some
residual disability.
… It is apparent that this lady has improved to an extent and that she could
now be considered for work with appropriate adjustments in place …”
Mr Pearce, 24 November 2017

“[Mrs S] stated she would be unable to sustain work in a meaningful regular
capacity, and the major obstacle would be the potential negative impact on her
and care for her family due to the reduced tolerance to function, i.e. work
would reportedly likely reduce her capacity for her other daily functioning, or
similarly, [Mrs S] said that if she were working this would be at the expense of
her domestic responsibilities , and said that she could not manage to do both,
i.e., it was “one or the other”.
I do not personally disagree with [Mrs S’] comments here, but this also
indicates that if she did not have family commitments, she could likely ‘be at a
workplace’ which is what the functional daily profile produced via the FCA also
indicates. Therefore, the primary obstacle to work may perhaps be regarded
as family or domestic commitments or responsibilities, not lack of ‘functional
abilities’. However, the FCA report is clearly not concluding that [Mrs S] is
employable (although she currently manages voluntary work).”
Dr Vivian, occupational health physician, 8 May 2018
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“[Mrs S] … sustained a wedge fracture of her lumbar spine when she was
thrown off a horse in 1997 …
In January 2017, she underwent a functional capacity evaluation. The physio
assessor formed the opinion that she could return to part-time work after a 12week phased return. He did not state that her condition had improved. I do not
agree with his interpretation of the facts, and do not believe his opinion
regarding work is reliable.
In March 2017, Dr Stoot formed the opinion that a significant change had
occurred. In my opinion, his reasoning is flawed: what has actually taken place
is that a professional has provided a different interpretation of the facts. There
is no evidence of significant change, and I do not agree that she is fit to work
in any meaningful capacity. Given the passage of time, this is a permanent
restriction.”

Dr Stoot, 3 August 2018
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“My view overall is that we have an unfortunate situation of an individual who
has developed chronic pain as a result of a spinal fracture. She is capable of
limited work but that would need to be viewed within the context of the
required activities of daily living, including her family responsibilities.
Therefore, in terms of reviewing this case I would recommend that the
Discretions Committee considers this conflict. That is not something I can
advise on, rather it is for the Committee to determine what level of influence
this should have on the review process.”
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