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Ombudsman’s Determination  

Applicant Mr L 

Scheme  Interserve Pension Scheme (the Scheme) 

Respondent Interserve Trustees Limited (the Trustee)  

Complaint Summary 

 

• The Trustee did not have sufficient power under the Trust Deed and Rules dated 

31 August 2017 (the Rules), to change the index from the Retail Price Index (RPI) 

to the Consumer Price Index (CPI). 

 

• His retirement letter contained the words "in accordance with the rules of the 

scheme." This indicates that the Rules were followed in deciding his pension. The 

Rules at that time did not contain any provisions for the subsequent change to 

CPI. 

Summary of the Ombudsman’s Determination and reasons 

 

Detailed Determination 

Material facts 
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1. The substituted operative clauses of the Trust Deed together with the 

definitions relevant to that Deed contained in Section 2 of Part 1 of the 

Rules shall have effect from the date of this deed and shall apply to all 

beneficiaries under the Scheme. 

Rule 1.2 of Part 1, Parts 2 to 17 of the substituted Rules (together with the 

definitions relevant to those sections contained in Section 2 of Part 1 of the 

Rules) shall have the effect from 1 September 2017 but shall apply only to 

and in respect of Members (as defined in the said Section 2 of Part 1) in 

Pensionable Service (as so defined) on or after that date, except as 

provided below and except as the Principal Company and the Trustee 

otherwise determine… 

The provisions of the B&P Transfer Deed will continue to apply to the 

calculation of benefits for and in respect of pensioners and deferred 

pensioners for which the B&P Scheme was liable until 31st October 2001.” 

 

other than as specified in (b), (c), (d) or (e), the Government index of retail 

prices for all items or any other index selected by the Trustee, subject to 

Registered Status not being prejudiced;

…in respect of Landmarc Section Members means the Government Index of 

Retail Prices for all items or any other index selected by the Nominated Part B 

Company subject to Registered Status not being adversely affected; 

[emphasis added] 
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 “Your pension, in excess of the GMP, is guaranteed to increase during 

retirement by the rise in the RPI subject to a maximum increase of 5% per 

annum … 

The pension payable to your spouse will be similarly increased”. 
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Summary of Mr L’s position 

 

• The correct definition of the “index” was used in the calculation of his retirement 

benefits, as defined in Clause (a) of Part 1 of the “General Rules”.  

 

• There is no mechanism in the Scheme provisions for CPI to be retrospectively 

applied in respect of increases to pensions in payment. The Rules allow alteration 

to the index used to calculate a pension. The Rules do not permit changes to be 

made once the pension commences. 

 

• Notwithstanding this, the Certificate is a “final statement of the terms specific to 

[him].” He remembers being pleasantly surprised when he received the Certificate. 

He was a Senior Manager, so he read everything carefully. 

 

• The Certificate defines the pension payable and is a “contractual” document that 

takes precedence over the general Rules. Only RPI is referred to in the 

Certificate. Consequently, once issued, the Certificate cannot be altered. 

 

• The Trustee has sought to justify its decision to change the index by claiming that 

the switch to CPI is necessary for the financial stability of Interserve. He does not 

consider this to be a valid reason to reduce his pension. 

 

• The reference in the Rules to “any other index selected by the trustee,” is to allow 

for the possible cessation of publication of an RPI index. It is not intended for the 

purpose of reducing the Company’s pension liability. 

 

• The Trustee has referred back to the Rules of the B&P scheme. At the time of the 

Transfer, there was no indication that the B&P Rules would continue; the only 

reference was to RPI.  

 

• He does recall that the B&P scheme did have provision for a change to a different 

index for pension calculations. However, paperwork provided around the time of 

the Transfer only referred to RPI. 

 

• The position was also not made clear to him at the time of his retirement. He has 

been made aware by other pensioners of the Scheme, that the Rules have since 

been altered to allow for other indices, without any specific index being referenced 

in the Rules. Unfortunately, he has destroyed the paperwork.  
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Summary of the Trustee’s position 

 

• The Trustee took legal advice on the issue. The Trustee made its decision to 

switch the index taking into account all relevant factors. 

 

• The Scheme could have ultimately entered the PPF. This would result in a 

reduction in benefits for the majority of members. 

 

• There is nothing in the Trust Deed and Rules to suggest that this alteration cannot 

be effective where a member’s pension is already in payment.  

 

• The change in the index from RPI to CPI does not infringe Section 67 of the Act. 

 

• The definition of index that applies in Mr L’s case is detailed in the B&P Section of 

the Rules. 

 

• The definition applicable to members who were pensioners or deferred members 

of the B&P scheme at the date of the Transfer, does not apply to Mr L. In any 

case, legal advice confirmed that the [Scheme] provisions also provided a power 

to change the index [in respect of these members].  

 

• The Certificate is not a contractual document and does not confer an indefinite 

right to pension increases by reference to RPI. The Certificate does not override 

the Trust Deed and Rules.  

 

• The Certificate reflected the practice and statutory requirements at that time. It 

should be viewed in this context. 

 

• The most recent communication available to Mr L was the Retirement Pack. The 

Retirement Pack does not expressly refer to RPI. Consequently, at the point Mr L 

took the decision to draw his pension, the Scheme did not specifically refer to RPI.  

 

• Mr L claimed that he would have elected to exchange part of his pension for a 

lump sum. For this argument to succeed, Mr L needs to prove that he was 

provided with incorrect information; that his reliance on the misstatement was 

reasonable; and that he suffered financial detriment as a result of his reliance that 

he was unable to mitigate. 

 

• It cannot be argued that Mr L was provided with incorrect information at the time 

of his retirement. The Retirement Pack stated that his pension would increase in 

line with price inflation and not RPI. 
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• It was not reasonable for Mr L to have relied on statements contained in his 

Certificate and Retirement Pack as an indefinite right for his pension to be 

increased in line with RPI. 

 

• In any case, it is not clear whether Mr L has suffered any financial loss. The 

Scheme’s commutation factor of 10:1 means that it is highly probable that Mr L 

would have been financially less well off if he had exchanged part of his pension 

for a lump sum. 

 

• The Rules postdate his retirement. He no longer has a copy of the Scheme Rules 

that applied at the time of his retirement. Consequently, he relies on The Pensions 

Ombudsman to check that the correct rules have been submitted by the Trustee. 

 

• It is unclear how the “mechanism,” that allows the pension increase provisions to 

be altered, operates. 

 

• His argument concerning his Certificate turns on the “order of precedence of the 

words in the initial paragraph”. This clearly states that his pension has been 

determined "In accordance with the rules". 

 

• The Certificate solely refers to “RPI” and makes no reference to the "Index". 

Consequently, it is not reasonable to use the terms RPI and Index 

interchangeably. 

 

• Had the Certificate quoted an amount of initial pension and indicated that this 

would be “liable to alteration” under the Scheme Rules, then he would concede 

that an alternative index to RPI could be used in this case. 

 

• He does “not see how the [Trustee’s] decision to change the Index in order to 

decrease the Company's liabilities should affect pensions in payment.” 

Conclusions 
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Anthony Arter 

 

Pensions Ombudsman 

31 March 2020 
 


