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Ombudsman’s Determination  

Applicant Mr E 

Scheme Plumbing and Mechanical Services (UK) Industry Pension 

Scheme (the Scheme) 

Respondent Trustee of the Plumbing and Mechanical Services (UK) Industry 

Pension Scheme (the Trustee) 

Complaint Summary 

 

• The Trustee is seeking payment from him of a proportionate share of the 

Scheme’s funding deficit. Mr E argues that the sum, estimated to be £977,000, is 

not recoverable by the Trustee as recovery is time barred under the Limitation Act 

1980. Or, alternatively, under the Prescription and Limitation (Scotland) Act 1973. 

 

• Condition I of the Occupational Pension Schemes (Employer Debt) Regulations 

2005 may have already been satisfied before the date of certification of the 

section 75 debt (the Section 75 Debt). Consequently, the debt is not due. 

Summary of the Ombudsman’s Determination and reasons 

 
 

Material facts 
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Employer Debt Requirements – History 

 

 

 

Employer Debt Requirements – Current Law 
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“Condition I is that a debt was treated as becoming due from him under 

section 75(2) or (4) of the 1995 Act but at the applicable time it is excluded 

from the value of the assets of the scheme because it is unlikely to be 

recovered without disproportionate cost or within a reasonable time.” 

 

“Schemes which are not eligible schemes 

… 

2 (2) Except as otherwise provided in paragraphs (4) and (5) of this regulation, 

an occupational pension scheme which would be an eligible scheme but for 

this paragraph is not an eligible scheme where, at any time, the trustees or 

managers of the scheme enter into a legally enforceable agreement with an 

employer in relation to the scheme the effect of which is to reduce the amount 

of any debt due to the scheme from that employer under section 75 of the 

1995 Act which may be recovered by, or on behalf of, those trustees or 

managers.” 
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Limitation and Prescription 

 

 

 

“The repeal by this Act of section 14(1) of the Limitation Act 1963 and the 

corresponding saving in paragraph 2 of Schedule 2 to this Act shall extend to 

Northern Ireland, but otherwise this Act does not extend to Scotland or to 

Northern Ireland.” 

 

 

 

 

“(1) If, after the date when any obligation to which this section applies has 

become enforceable, the obligation has subsisted for a continuous period of 

twenty years— 

without any relevant claim having been made in relation to the obligation, and 

without the subsistence of the obligation having been relevantly 

acknowledged, then as from the expiration of that period the obligation shall 

be extinguished: 

Provided that in its application to an obligation under a bill of exchange or a 

promissory note this subsection shall have effect as if paragraph (b) thereof 

were omitted [emphasis in bold added].” 
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 Based on the financial information Mr E has provided to my Office, he has insufficient 

assets to meet the estimated Section 75 Debt, which amounts to £977,000. 

 I issued a preliminary decision on 13 August 2020. Mr E and the Trustee made 

further representations in response to that decision. 

Summary of Mr E’s position 

 Mr E’s main submissions are outlined below:- 

• He was not notified at the time that a Section 75 Debt had been triggered. It was 

not until November 2017 that he was made aware of the position. 

 

• He questions why the Trustee’s claim is not time barred under statutory limitation 

provisions from 31 October 2011, the date the Section 75 Debt was triggered. 

 

• He would like me to determine whether he has a defence against the Trustee’s 

claim for the Section 75 Debt. Under the Limitation Act, the applicable time limit is 

six years. Under Scottish Law, the applicable time limit is five years. 

 

• The 1973 Act was only enacted in December 2018. The Trustee obtained advice 

on the issue of the Section 75 Debt in 2017. While he is not a legal expert, he 

considers that the 1973 Act makes it more difficult for the Trustee to recover 

Section 75 Debts. 

 

• It cannot be right that the limitation period, or “Prescription” under Scottish law, 

does not start to run until the Section 75 Debt is calculated and certified. 

Otherwise, they would be “rendered useless”. In theory, the Trustee could 

continue to delay matters before triggering a claim at a date of its choice. 
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• The case of Webber v Department for Education [2016] EWHC 2519 (Ch) raises 

similar issues. 

 

• He does not consider that Scottish Law is “outside” the Limitation Act. Under the 

Limitation Act, a breach of Statutory duty has a six year limitation period. 

 

• The Scheme falls under UK law, as it is a nationwide scheme. 

 

• The Trustee was trying to “muddy the waters” by referring to “Prescription” instead 

of “time limitation”. The Limitation Act and the 1973 Act contain similar, if not 

identical provisions. 

 

• The Trustee had been “very aggressive” towards him and employers in a similar 

position. 

 

• He is unable to pay the Section 75 Debt. He has been retired for almost eight 

years; he does not own or jointly own a business or property. He and his wife are 

certain that the Trustee will force the sale of their home. This matter has caused 

him considerable distress as he considers he has done nothing wrong. 

 

• He supplements his pension and State benefits with dividends from shares. His 

share portfolio was worth £68,942 on 13 August 2020. He has a limited sum in his 

bank account.  

 

• He and his wife are in their seventies and have long term medical conditions. He 

plans to sell his shares to fund the cost of social care, as and when required. 

 

• The Trustee “seem to be very determined not to help, when it is possible to be 

helpful in some cases.” If the criteria for Condition I are “vague”, the Trustee will 

not agree that it has been satisfied.  

 

• He is grateful that I consider the matter justifies an award for distress and 

inconvenience. He is concerned that the award will “do more damage than good,” 

as it will make the Trustee more difficult for him to deal with. 

Summary of the Trustee’s position 

 

• The Scheme was sufficiently funded on the calculation basis that applied on 6 

April 1997. 

 

• The Government changed how Section 75 operated in cases where an employer 

ceases to participate in a multi-employer scheme and there are insufficient assets 

to meet the benefits in full on the “buy-out” basis. 
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• The “buy-out basis,” which was introduced in 2005, was “more expensive” than 

the calculation basis under the previous legislation. 

 

• The Trustee had for some time argued for a change in the law. Failing that, it had 

argued for a special exemption from Section 75 for non-associated industrywide 

multi-employer schemes. 

 

• Historically, the Trustee did not seek to recover Section 75 Debts from departing 

employers. The Trustee took a “pragmatic approach” to the application of Section 

75 to the Scheme. 

 

• Given the likely recovery levels of what, in most cases, would be unaffordable 

sums from small plumbing businesses, the Trustee had always felt that the costs 

to calculate and pursue each Section 75 Debt would not be “justifiable”. 

 

• The Trustee did not calculate Section 75 Debts while liaising with various 

governing bodies: there was a possibility of a change in the Employer Debt 

Regulations. 

 

• By early 2014, the Trustee acknowledged that “meaningful” change in the law was 

unlikely to be forthcoming. 

 

• The Trustee has subsequently taken steps to start recovering Section 75 Debts 

from all remaining participating employers, and any employers who remained 

liable to pay the debt. The only exception is where one of the other permissible 

methods of dealing with a debt applies. For example, flexible apportionment 

where available. This has involved taking professional advice from leading law 

firms and senior Counsel which has been a costly and time consuming process. 

 

• The way the Scheme has recorded member data historically has made it 

“extremely difficult” to extract membership reports in respect of individual 

employers. The frequency at which members change employers has compounded 

the issue. 

 

• No allowance was made for Mr E’s share of the Section 75 Debt in the Scheme 

accounts, or actuarial valuations, for years 2005 to 2014. Mr E’s Section 75 Debt, 

like the other Section 75 Debts due to the Scheme, could not be calculated. It is 

not possible to know how much could have been recovered had the Trustee been 

able to pursue Mr E at that time. 

 

• Before a decision can be made on whether Condition I has been met, it is 

necessary to determine the amount of the Section 75 Debt. It is not possible to 

form a view on whether a Section 75 Debt can be recovered without 

disproportionate cost unless the amount is known. 
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• The Section 75 Debt in this case is less than 20 years old. Prescription does not 

start to run until the obligation became enforceable. The Scheme Actuary has not 

certified the Section 75 Debt. Consequently, the debt is not yet enforceable. 

 

• The Administrators contacted Mr E on 17 June 2019, in accordance with the 

“careful” process in place at the time for issuing notices of the Section 75 Debts to 

employers. Understandably, the employers impacted may not have been 

expecting a Section 75 Debt. 

 

• The Trustee empathises with Mr E’s frustration at the length of time that has 

passed since he last contributed to the Scheme. 

 

• The Trustee agrees with the preliminary decision except that a distress and 

inconvenience award should not be made in the circumstances. 

 

• The Trustee also considers that the distress Mr E has suffered is partly due to the 

application of pension legislation.  

 

• The Trustee is aware that these “Section 75 issues” are causing distress to many 

employers, including Mr E. “This is one of the reasons why the Trustee has sought 

over a long period of time to engage with the DWP. That is, to explore the 

possibility of changes to legislation. 

 

• The Trustee has always tried to deal with these matters as sensitively as possible. 

This is against the background that the Trustee has a legal obligation to collect the 

Section 75 Debts. 

 

• Section 75 Debts may be triggered by employer related events without the 

Trustee having any knowledge of those events. The Trustee had no legal 

obligation to inform employers that they have triggered Section 75 Debts. 

 

• The Scheme records needed to be extensively reconstructed to allow allocation of 

liabilities to statutory employers and the calculation of orphan liabilities. The 

issues with the Scheme records date back to the inception of the Scheme, which 

predates the 1995 Act.  

 

• The delay in notifying Mr E that he had triggered a Section 75 Debt is attributable 

to the time taken to reconstruct the Scheme records and carry out the necessary 

calculations. It is also attributable to the extent of the work which needed to be 

carried out.  

 

• Taking the facts, circumstances, and the legislative background into account the 

Trustee does not agree that there has been maladministration on the part of the 

Trustee. 
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Conclusions 

Condition I 
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Limitation Period/Prescription 

 Mr E argues that the time limits under the Limitation Act, prevent the Trustee from 

pursuing the Section 75 Debt. He has highlighted that the Trustee made the claim 

more than six years after he ceased to employ individuals in active service. I 

acknowledge that Mr E has asked for a decision on whether any claim, treated as 

falling due in 2011, is time barred. 

 In the case of Webber v Department for Education [2016] EWHC 2519 (Ch), the High 

Court held that the applicable cut-off date for the purposes of the Limitation Act was 

the date when Teachers’ Pensions brought its claim during the course of The 

Pensions Ombudsman’s complaints procedure. That date was identified as being the 

receipt by my Office of Teachers’ Pensions’ response to Mr Webber’s complaint. 

 Section 9 of the Limitation Act provides for a limitation period of six year for sums 

recoverable by statute. As the Scheme is established under Scottish law, a defence 

under Section 9 does not apply here and the Limitation Act has no relevance to Mr 

E’s dispute. The fact that many aspects of UK pensions law apply in Scotland does 

not change the outcome. I am satisfied that the Scheme is a Scottish scheme to 

which the 1973 Act, and not the Limitation Act, applies. 

 Mr E’s complaint that any claim to recover the Section 75 Debt is prevented by the 

Limitation Act must therefore fail since the Scheme is governed by Scottish law. 

Consequently, it is not necessary for me to determine whether the Limitation Act is 

potentially applicable to employer debts. The question for me to answer is whether 

the prescription requirements under Scottish law mean that the Section 75 Debt 

cannot be pursued. 

 I am satisfied that an employer debt obligation does not fall within Section 6 of the 

1973 Act. I am also satisfied that the long negative prescription of 20 years is the only 

prescription which could potentially apply in this case. As the Section 75 Debt has 

subsisted for less than 20 years, it cannot apply here. 

 Under section 7(1) of the 1973 Act, the 20 year prescription period runs from the date 

the obligation becomes enforceable. As noted in paragraph 13 above, the court has 

previously held that an obligation to pay a Section 75 Debt does not become 
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enforceable until it has been certified. So, as submitted by the Trustee, the claim that 

the 1973 Act prevents recovery of the debt also fails on this ground. 

 The issue of whether the Section 75 Debt is recoverable will be determined in 

accordance with the requirements of the 1973 Act. It is not correct, as alleged by Mr 

E, that the 1973 Act only came into force in 2018. A new Prescription Scotland Act 

2018, was indeed enacted in 2018 and amended the 1973 Act in various respects. 

However, the 1973 Act has been in force for many years. 

 For the purposes of subsections (2) and (4) of the 1995 Act, the liabilities and assets 

to be taken into account, and their amount or value, “must be determined, calculated 

and verified by a prescribed person and in the prescribed manner”. 

 The Section 75 Debt is treated as falling due immediately before the employer ceases 

to participate in the scheme. However, the debt is not payable until it has been 

certified by the scheme actuary. Until the debt is certified, it has yet to become 

enforceable for the purposes of the 1973 Act. 

 Section 7(1) of the 1973 Act stipulates a prescription period of 20 years from the date 

the obligation becomes enforceable. In this case, 20 years from the date the Section 

75 Debt is certified. I am satisfied that the prescriptive periods of five years under 

Section 6 of the 1973 Act do not apply in this case. 

 The estimated Section 75 Debt was not notified to Mr E until August 2019. It has still 

not been certified. So, for the purpose of Section 7(1), time has not started running as 

no Section 75 Debt is enforceable until it has been certified. 

 Notwithstanding this, the liability to pay a Section 75 Debt was treated as falling due 

in October 2011. Even if the evidence supported that it was certified at that time, an 

action to recover the debt would not be time barred under Section 7(1) until a period 

of 20 years has elapsed. 

 In the absence of a valid legal defence against recovery under the provisions of the 

1973 Act, or evidence to support that Condition I has previously been satisfied, I find 

that the Section 75 Debt is recoverable. 

 I empathise with the very difficult position Mr E now finds himself in. I recognise that 

this situation is unlikely to achieve a beneficial financial outcome for him. In 

circumstances such as these, the party liable for the Section 75 Debt potentially faces 

bankruptcy if they cannot pay the Section 75 Debt. It would be appropriate for the 

Trustee to approach the recovery of the Section 75 Debts with some sensitivity given 

the impact on the employers and the circumstances in which they have become liable 

for that debt. 

 Although I have concluded that Condition I had not been satisfied in the past, the 

Trustee should still consider, before taking any steps to certify and collect any Section 

75 Debt from Mr E, whether Condition I has now been satisfied in relation to him. In 

connection to this, I would note again that:   
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“Condition I is that a debt was treated as becoming due from him under 

section 75(2) or (4) of the 1995 Act but at the applicable time it is excluded 

from the value of the assets of the scheme because it is unlikely to be 

recovered without disproportionate cost or within a reasonable time.” 

 

 Mr E has suffered considerable distress in relation to this matter. I recognise that this 

is in part due to the application of pension legislation to his case rather than 

maladministration on the part of the Trustee. 

 The Trustee is obliged to collect any debts owed to the Scheme. It follows that 

pursuing a debt where required to do so by law cannot amount to breach of law. 

Similarly, if the way the debt is collected is appropriate in the circumstances, it cannot 

constitute maladministration. Any action that compromises a Section 75 Debt that is 

due to the Scheme may also potentially prevent the Scheme’s eligibility for PPF entry.  

 I can find no compelling evidence that the steps taken by the Trustee to pursue the 

Section 75 Debt were aggressive in Mr E’s case. Consequently, there is no 

maladministration in this respect. 

 I note that the Trustee lobbied the Government for a change in the law to mitigate the 

impact of the employer debt legislation in cases where individual employers face 

hardship if the Section 75 Debt is enforced. I acknowledge that in early 2014, the 

Trustee acknowledged that a “meaningful” change in the Employer Debt Regulations 

was unlikely. That said, Mr E should have been notified that he had triggered a 

Section 75 Debt at an earlier stage and informed of any issues impacting the 

calculation. 

 It was not until November 2017, six years after Mr E ceased to contribute to the 

Scheme, that he was made aware of the position. I appreciate that the delay was in 

part due to difficulties calculating the Section 75 Debt because of issues with the 

Scheme’s records and with calculating orphan liabilities. I accept that extensive work 

needed to be carried out on the Scheme records. I do not agree that this materially 

changes the outcome in the circumstances. 

 The Trustee was aware before November 2017, that a Section 75 Debt had been 

triggered. I find that the delay in notifying Mr E of the estimated Section 75 Debt 

amounts to maladministration. Mr E was denied an opportunity to resolve the 

situation he is now facing at an earlier date. This is likely to have seriously contributed 

to his level of distress.  
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 Having considered Mr E’s individual circumstances, I find that an award of £1,000 is 

appropriate in recognition of the serious non-financial injustice the delays and 

inaction on the part of the Trustee has caused to him. In reaching this view, I have 

taken into account the fact that the Trustee is ultimately responsible for the quality of 

the Scheme data. 

 The complaint is partly upheld. 

Directions 

 Within 14 days of the date of this Determination, the Trustee shall pay £1,000 to Mr E 

in respect of the non-financial injustice the Trustee has caused him to suffer. It is 

open to Mr E to refuse the award. 

 

Anthony Arter 

Pensions Ombudsman 
9 November 2020 

 

 

 

 


