PO-27028 The

Pensions
Ombudsman

Ombudsmands Determinati on
Applicant Mr E

Scheme Plumbing and Mechanical Services (UK) Industry Pension
Scheme (the Scheme)

Respondent Trustee of the Plumbing and Mechanical Services (UK) Industry
Pension Scheme (the Trustee)

Complaint Summary

1.  Mr E has complained that:-

1 The Trustee is seeking payment from him of a proportionate share of the
Schemeds f unvitk argyesdhatthe sum,testimated to be £977,000, is
not recoverable by the Trustee as recovery is time barred under the Limitation Act
1980. Or, alternatively, under the Prescription and Limitation (Scotland) Act 1973.

1 Condition | of the Occupational Pension Schemes (Employer Debt) Regulations
2005 may have already been satisfied before the date of certification of the
section 75 debt (the Section 75 Debt). Consequently, the debt is not due.

Summary of the Ombudsmands Determinati c

2. Mr E has no defences available to the recovery of the Section 75 Debt. The complaint
is upheld to the extent that the Trustee has contributed to Mr E’s distress because of
delays in calculating and notifying him of the estimated Section 75 Debt.

Material facts

3. The Scheme is a centralised multi-employer non-segregated defined benefit (DB)
scheme governed by Scottish law.

4. Mr E ran a plumbing business and was admitted to the Scheme as a participating
employer in 1979. As the business was unincorporated, Mr E is personally liable to
comply with the Scheme rules and any statutory obligations falling on employers
under the Pensions Act 1995 (the 1995 Act), or otherwise. In the case of companies
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or other incorporated entities participating in occupational pension schemes, the
individual directors will not be personally liable for the debts of the employer if the
employer is made insolvent.

On 31 October 2011, Mr E retired, sold his business, and ceased to participate in the
Scheme.

Employer Debt Requirements 1 History

6.

The employer debt requirements, now found in the 1995 Act, are part of an integrated
regime introduced from 6 April 2005.

New employer debt requirements were introduced by the Government from 11 June
2003. On a scheme wind up with a solvent employer, the employer had to meet the
scheme liabilities on an annuity buy out basis. Following a further change in law, all
employer cessation debts on or after 2 September 2005, were calculated on a full
annuity buy-out basis. Consequently, when an employer of a multi-employer
occupational pension scheme ceased to participate in a scheme, an employer debt
was triggered equal to the employer’s share of the debt on an annuity buy-out basis.

In the case of a centralised non-segregated scheme for non-associated employers,
such as the Scheme, there are many “orphan liabilities” which do not relate to
particular employers. Broadly, the remaining employers who continued to participate
after the method of calculating liability was changed to an annuity buy-out basis,
remain potentially liable to fund these orphan liabilities.

Employer Debt Requirements i Current Law

9.

10.

11.

12.

The Occupational Pension Schemes (Employer Debt) Regulations 2005 (the
Employer Debt Regulations), as amended, currently sets out the circumstances in
which an employer debt under section 75 of the 1995 Act, (Section 75), is to be
treated as due from an employer (or former employer) in relation to a multi-employer
scheme.

The employer debt regime under Section 75 applies, on a UK wide basis, to trust
based occupational pension schemes. The Employer Debt Regulations are
complicated and use multiple definitions which determine when an employer is liable
for a Section 75 Debt and the extent of the employer’s liability.

An “employment cessation event” occurs where an employer has ceased to employ
at least one person who is an active member of the multi-employer scheme and at
least one other employer, who is not a defined contribution employer, continues to
employ at least one active member of the scheme.

Where the value of the assets of the scheme is less than the value of the scheme
liabilities at that time, an amount equal to the employer’s “share of the difference” is
treated as a debt due from the employer. Broadly, the share of the difference is equal
to the “liability share.” It is a fraction equal to the proportion of the liabilities of the
scheme, attributable to the employer, over the total liabilities of the scheme calculated

2



PO-27028

by reference to the cost of purchasing annuities to secure those liabilities outside the
scheme. As it includes a share of the orphan liabilities, the remaining employers are
liable for a share of the liabilities relating to former employees of other employers.

13. The High Court ruled in the case of Phoenix Venture Holdings Ltd v Independent
Trustee Services Ltd [2005] EWHC 1379 (Ch) (20 May 2005), that the Section 75
Debt cannot be claimed, or enforced, until it has been calculated.

14. Regulation 5 (18) of the Employer Debt Regulations provides that the amount of the
liabilities of a scheme which are to be taken into account for the purposes of section
75(2) and (4) of the 1995 Act must be certified by the actuary in the form set out in
Schedule 1 to the Employer Debt Regulations.

15. Under the Employer Debt Regulations, the term “employer” includes former
employers. Regulation 9 (3)(c)(iii) broadly provides that an employer shall not be
treated as a former employer liable for its share of the Section 75 Debt if an employer
cessation event has occurred and one of the “conditions A-K” is met.

16. Regulation 9 (14) of the Employer Debt Regulations states:

ACondition | i s t h ddconeng due fbom hiwwander t r eat ed as
section 75(2) or (4) of the 1995 Act but at the applicable time it is excluded

from the value of the assets of the scheme because it is unlikely to be

recovered without disproportionate cost or

17. The Pension Protection Fund (PPF) was set up with effect from 6 April 2005 to
provide a minimum level of compensation where an employer becomes insolvent and
is unable to fund the cost of securing the liabilities of a DB pension scheme on wind
up. The Pensions Act 2004 includes a provision designed to prevent employers
compromising pension scheme liabilities. Regulation 2 of The Pension Protection
Fund (Entry Rules) Regulations 2005 (the PPF Entry Rules) provides:

fSchemes which are not eligible schemes
é

2 (2) Except as otherwise provided in paragraphs (4) and (5) of this regulation,
an occupational pension scheme which would be an eligible scheme but for
this paragraph is not an eligible scheme where, at any time, the trustees or

managers of the scheme enter into a legally enforceable agreement with an
employer in relation to the scheme the effect of which is to reduce the amount
of any debt due to the scheme from that employer under section 75 of the
1995 Act which may be recovered by, or on behalf of, those trustees or
managers. O

18. The PPF Entry Rules can make it difficult for trustees to enter into compromises in
relation to the recovery of a Section 75 Debt. Other than where a specific exception
applies in the legislation, it may prevent PPF entry.
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Limitation and Prescription
19. The Limitation Act 1980 (the Limitation Act) gives time limits for different classes of
action to be brought. If the action is brought outside these time limits, it provides a

defence to the claim. It operates as a procedural rule of law which in certain
circumstances renders certain claims unenforceable.

20. Section 9 of the Limitation Act prescribes a time limit of six years, from the date on
which the cause of action accrued, in respect of sums recoverable by statute.

21. Paragraph 41(4) of the Limitation Act states:

AThe repeal by this Act of section 14(1)

corresponding saving in paragraph 2 of Schedule 2 to this Act shall extend to
Northern Ireland, but otherwise this Act does not extend to Scotland or to
Northern | r el and. O

22. Consequently, the Limitation Act does not apply to pension scheme trusts set up
under Scottish law.

23. The Prescription and Limitation (Scotland) Act 1973 (the 1973 Act) applies to
occupational pension schemes subject to Scottish law such as the Scheme. Unlike
the Limitation Act, prescription is a substantive rule of law which extinguishes certain
rights and obligations after the applicable period. This means that after that period,
the right or obligation ceases to exist and does not, like the Limitation Act, simply
render the obligation unenforceable.

24. Schedule 1 defines the obligations to which section 6 (Section 6) of the 1973 Act:
extinction of obligations by prescriptive periods of five years, applies.

25. Section 7(1) of the 1973 Act: extinction of obligations by prescriptive periods of 20
years, provides that:

(0]

A(1) 1 f, after the date when any obligatio

become enforceable, the obligation has subsisted for a continuous period of
twenty yearso

without any relevant claim having been made in relation to the obligation, and

without the subsistence of the obligation having been relevantly
acknowledged, then as from the expiration of that period the obligation shall
be extinguished:

Provided that in its application to an obligation under a bill of exchange or a
promissory note this subsection shall have effect as if paragraph (b) thereof

were omitted [emphasis in bold added]. o

26. On 10 November 2017, the Trustee notified Mr E that he may have incurred a Section
75 Debt. The Trustee advised that it was currently unable to calculate the figure
accurately. This was because of the complexities of applying the relevant legislation
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to the Scheme. That same month, there were discussions between the administrators
of the Scheme, (the Administrators), and Mr E concerning the Section 75 Debit.

27. I ——



