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Ombudsman’s Determination 
Applicant: Mr AD  

Scheme:  Police Injury Benefit Scheme 

Respondent: North Wales Police (NWP) 

Outcome  
 

Complaint summary  
 

Background information, including submissions from the parties 
Background 

 

 

 

 Mr DD wrote to NWP, on 10 March 2016, asking that the matter be considered under 
the internal dispute resolution procedure (IDRP). 
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 NWP responded on 27 April 2016. It said:- 

• Mr AD had submitted a claim for an IOD award as a result of an injury sustained 
on duty on 23 December 2006. 

• He had been assessed by an SMP who had concluded that he did not meet the 
requirements for an IOD award. 

• He had appealed and the matter had been considered by a PMAB on 27 July 
2010. Mr AD had been legally represented at the PMAB. 

• The PMAB had concluded: 

“… whatever might be the reason for [Mr AD’s] reported symptoms and perceived 
disability, they are not the result of any recognisable medical pathology related 
either to the fractured ankle or any wider argument due to any subsequent DVT1.” 

“… [Mr AD] is neither permanently disabled from carrying out his pre-injury 
occupation as a consequence of an injury received in the execution of his duty 
and nor is [he] permanently disabled from any form of work.” 

 

 

 

 

 

 
1 Deep vein thrombosis 
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Mr AD’s position 

 

 

 

 
2 Damage to a vein following a DVT. 
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“… regulation 32(2) should be construed as a free standing mechanism as 
part of the system of checks and balances in the regulations to ensure that 
the pension award, either by way of an initial award or on a review … has 
been determined in accordance with the regulations and the retired officer is 
being paid the sum to which he is entitled … It must be the overall policy of 
the scheme that the award of pension reflects such entitlement and I see no 
reason why regulation 32(2) should be construed simply as a mechanism to 
correct mistakes which might nonetheless be able to be corrected by some 
other means.” 

 

 

“The SMP will normally be required to examine the officer, but he or she may 
exercise discretion to consider the case on the papers if management, the 
officer and the FMA are all content with this. In all cases the SMP should 
complete a report to the police authority which is separate from the advice 
from the FMA and which confirms that he or she has not dealt with the case 
before.” 
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“The definition of “disablement” as it applies to special constables is set out 
in the [1973 Regulations]. This provides that “Disablement means inability 
occasioned by infirmity of mind or body, in the case of a special constable, to 
follow his/her ordinary employment”. 

A slightly different definition is provided in the [1987 Regulations]. There 
“totally disabled” means “incapable by reason of the disablement in question 
of earning any money in any employment”. 

Therefore, in order to obtain an award, either in the form of an injury gratuity 
or injury pension, a special constable must be either unable to continue in 
their ordinary employment or unable to continue in any employment.” 

 

 

 

 

 

“An officer, who because of infirmity (as defined) is able to perform the 
relevant activity only to a very limited degree or with great difficulty, is to be 
regarded as disabled.” 
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“… he had severe Post Thrombotic Syndrome … 

[Mr AD’s] current symptoms of swollen leg, shooting pains and immobility 
are all complications of Post Thrombotic Syndrome. 

The Post Thrombotic Syndrome occurs in patients who have had a Deep 
Vein Thrombosis. 

On the balance of probability the fractured ankle was therefore the cause of 
[Mr AD’s] current symptoms. 

I could not find any other cause for his symptoms of shooting pains and 
feeling of the leg giving way. I have considered problems with his back, but 
on balance, it is my opinion that his venous problems are the most likely 
cause of these nerve like symptoms.” 

 

NWP’s position 

 

 

 

“Whatever might be the reason for [Mr AD’s] reported symptoms and 
perceived disability, they are not the result of any recognisable medical 
pathology related either to the fractured ankle or any wider argument due to 
any subsequent DVT. [Mr AD] is neither permanently disabled from carrying 
out his pre injury occupation as a consequence of an injury received in the 
execution of his duty and nor is he permanently disabled from any form of 
work.” 
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Adjudicator’s Opinion 
 

 
3 Regulation 5, The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 
1996 (1996/2475) (as amended) 
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“… shall have effect as if anything done, or treated as done, under or 
for the purposes of the Police (Injury Benefit) Regulations 1987 … had 
been done under or for the purposes of the corresponding provision of 
these Regulations.” 

“(1) This Regulation shall apply to a person who ceases or has 
ceased to hold the office of special constable and is permanently 
disabled as a result of an injury received without his own default 
in the execution of his duty as a special constable. 
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(2) Subject to the provisions of these Regulations, a person to whom 
this Regulation applies shall be entitled to a gratuity and, in 
addition, to an injury pension and Regulations 22, 66 and 67 of 
the principal Regulations4 shall apply as if he had been an 
auxiliary policeman at the time that the [sic] received the injury.” 

“(2) Notwithstanding Regulation 3(3) of the principal Regulations5, in 
these Regulations “totally disabled” means incapable by reason 
of the disablement in question of earning any money in any 
employment and “total disablement” shall be construed 
accordingly.” 

 
4 The Police Pensions Regulations 1973 
5 The Special Constables (Pensions) Regulations 1973 
6 Boskovic v Chief Constable of Staffordshire Police [2018] EWHC 14 (Admin); Boskovic v Staffordshire 
Police [2019] EWCA Civ 676 
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15.21 The PMAB had accepted that Mr AD’s reported symptoms were such that he 
would not be able to undertake a long-distance driving job. However, it had 
also expressed the view that there was no clinical evidence or pathology to 
support Mr AD’s symptoms. The PMAB had concluded that Mr AD’s 
symptoms were not the result of a recognisable medical pathology related to 
his fractured ankle or subsequent DVT. In other words, it had accepted that 
Mr AD’s symptoms meant that he was incapable of undertaking his ordinary 
employment, but took the view that this was not a consequence of his IOD. 

 
7 Batt v Royal Mail [2011] EWHC 900 (Ch) 
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 Mr AD did not accept the Adjudicator’s Opinion and the complaint was passed to me 
to consider. Mr DD provided further comments which are summarised below. I have 
considered Mr DD’s comments, but I find that they do not change the outcome. I 
agree with the Adjudicator’s Opinion. 
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Mr DD’s further comments 

 

 

 

 

“It is to be hoped that in most cases the time between the decision of the 
SMP and the appeal hearing will be too short for the appellant’s condition to 
have changed. However, this cannot be guaranteed. The board should 
therefore note that the courts have held, most recently in April 2004, that the 
appellate authority is required to consider whether the appellant is 
permanently disabled at the time of the appeal. The board must therefore 
assess the appellant’s current state of health in order to determine whether 
he or she is permanently disabled at the time of its appeal decision, not at 
the time of the SMP’s decision.” 
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Ombudsman’s decision 
 

 

 

 

 
8 Mr DD quoted the reference L7300 relating to an NHS case in 2003. Case L00733 appears to match the 
description of the case. 
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 I do not uphold Mr AD’s complaint. 

 
Anthony Arter 
Pensions Ombudsman 
7 June 2022 
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Appendix 1 
Medical evidence 

 

“I believe that [Mr AD] has a permanent disability. [Mr AD] has clearly 
sustained an injury on duty. He fractured his left ankle on the 23 December 
2006 and went into plaster. Subsequent to that he developed an extensive 
above knee deep vein thrombosis. As a result of further events he is now on 
lifelong Warfarin and wears a compression stocking. 

His symptoms of discomfort and dependent leg oedema are the result of the 
DVT(s). There is no surgical intervention which could relieve his symptoms. 

I expect that [Mr AD] will experience a slight improvement with conservative 
measures such as physiotherapy but he will remain with a permanent 
disability. There is a chance that he could develop venous insufficiency or 
varicose veins in the future as a result of the DVT(s). There is also the 

 
9 Dr Walsh provided an interim report in January 2009. 
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possibility that he may develop osteoarthritis as a result of his fracture. It is not 
possible to predict the degree of future problems with any accuracy. 

[Mr AD] is no longer able to undertake the full ordinary duties of a Special 
Constable. In particular, his ability to run is impaired and he would need to be 
restricted from roles involving the exercise of reasonable force in control and 
retention in custody. I believe his skills could still be retained in a non-
confrontational office-based role such as teaching or administration if such a 
role is available. 

It is likely that [Mr AD’s] prospects of employment in an open market have 
been affected, even taking into account the Disability Discrimination Act 1995. 
[Mr AD] was working as a self employed driver. His ability to continue in this 
type of employment has been adversely affected. I believe he would be able to 
continue vocational driving on a restricted basis. Due to his condition he would 
have to reduce his hours of driving and he would need more flexibility in his 
role. I think he could manage to sit and drive for a maximum of 90 minutes at a 
time but journeys of 45 minutes to an hour would be more manageable. I think 
his limit would be 3-4 hours in total per shift. However, his ability to sit and 
drive for reasonable lengths of time will be dependent on his comfort, quality 
of sleep and side effects of medication. 

I believe that [Mr AD] could perform an office based role, where I estimate he 
could manage to work between 30 hours per week and full-time, particularly in 
a role with flexible hours. 

In order to give a figure for percentage disability it would be useful to have 
information about his previous earnings and potential future earnings. 
Although requested, this information has not been made available to me. In 
the absence of this information I can only estimate the percentage disability 
falls somewhere in the slight disablement category (25% or less).” 
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“[Mr AD’s] case represents a complex intermix of symptoms that could be 
reasonably directly attributed to the injury sustained on 23 December 2006 
and persistent symptoms that can be indirectly related to the sustained 
fracture of 23 December 2006. Currently, [Mr AD] is severely disabled. The 
degree of disability cannot be explained on the basis of his bony injury. It may, 
in part, be explained by having suffered a number of deep vein thromboses in 
the left lower limb. This requires further evaluation by a Vascular Specialist. 
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I do not feel that [Mr AD] is at any increased risk of degenerative changes in 
[his] ankle as a direct consequence of the injury sustained on 23 December 
2006. However, [Mr AD] is unlikely to return to any form of gainful employment 
in the open job market in the medium to long term … Impairment in his ability 
to work cannot be directly attributed to the fracture of his lateral malleolus … 
However, there is likely to be some indirect causal effect due to the 
subsequent development of deep vein thrombosis. The majority of [Mr AD’s] 
ongoing left lower limb symptoms is likely to be due to his deep vein 
thrombosis and so is likely to be responsible for his impairment in the open job 
market. His reported left knee and back symptoms are also contributing to his 
impairment in the open job market but cannot be attributed to the injuries 
sustained on 23 December 2006.” 
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10 National Policing Improvement Agency. This was a non-departmental public body established to support 
the police by providing expertise in areas such as information technology, information sharing and 
recruitment. It has since closed and its functions redistributed. 
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“Whilst the Board accept that [Mr AD’s] reported symptoms and perceptions of 
his capability would be such that he would not be able to do a long distance 
driving job, there is no clinical evidence/pathology to support his stated 
symptoms. 

Therefore the Board concludes that whatever might be the reason for [Mr 
AD’s] reported symptoms and perceived disability, they are not the result of a 
recognisable medical pathology related either to the fractured ankle or in the 
wider argument due to any subsequent DVT. 

The injury on duty has not caused any long term condition which would 
interfere with the Appellant being able to drive, carry suitcases or work in an 
office environment as he had done prior to the index incident. 

As a consequence he would not meet the 1973 Regulations definition, of 
being incapable of undertaking his ordinary pre-injury work as a consequence 
of his injury. 

Certainly he would not meet the definition of the 1987 Regulations that he be 
permanently and totally disabled for all work again as a consequence of the 
index event.” 
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Appendix 2 
Regulations 

The Special Constables (Pensions) Regulations 1973 (SI1973/431) (as amended) 

 

“Subject to Regulation 13(3) of the principal Regulations11, in these 
Regulations disablement means inability occasioned by infirmity of mind or 
body … to follow his ordinary employment …” 

 

“(1) This Regulation shall apply to a person who ceases or has ceased to 
hold the office of special constable and is permanently disabled as a 
result of an injury received without his own default in the execution of 
his duty as a special constable. 

(2) Subject to the provisions of these Regulations, a person to whom this 
Regulation applies shall be entitled to a gratuity and, in addition, to an 
injury pension and Regulations 22, 66 and 67 of the principal 
Regulations shall apply as if he had been an auxiliary policeman at the 
time that the [sic] received the injury.” 

The Special Constables (Injury Benefit) Regulations 1987 (SI1987/159) (as amended) 

 

“(1) Subject to the following provisions of these Regulations, these 
Regulations shall be construed as one with the Special Constables 
(Pensions) Regulations 1973 (hereinafter referred to as “the principal 
Regulations”). 

(2) Notwithstanding Regulation 3(3) of the principal Regulations, in these 
Regulations “totally disabled” means incapable by reason of the 
disablement in question of earning any money in any employment and 
“total disablement” shall be construed accordingly. 

(3) In the case of a person who is totally disabled, Regulation 13(1) of the 
Police Pensions Regulations 1973, as applied by Regulation 3(2) of the 
principal Regulations, shall have effect, for the purposes of these 
Regulations, as if the reference to “that disablement being … … … … 
likely to be permanent” were a reference to the total disablement of that 
person being likely to be permanent.” 

 
11 The Police Pensions Regulations 1973 (SI1973/428) (as amended). Regulation 13(3) stated: “Where it is 
necessary to determine the degree of a person’s disablement, it shall be determined by reference to the 
degree to which his earning capacity has been affected as a result of an injury received without his own 
default in the execution of his duty as a member of a police force”. 
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“The Police (Injury Benefit) Regulations 198712 (as amended by the Police 
(Injury Benefit) (Amendment) Regulations 198713) shall apply, subject to the 
necessary modifications, in relation to: 

(a) a person who - 

(i) receives or received an injury without his own default in the 
execution of his duty, whether before, on or after 25th November 
1982; and 

(ii) on or after that date ceases or has ceased to hold office as a 
special constable; and 

(iii) within 12 months of so receiving that injury, becomes or became 
totally and permanently disabled as a result thereof; and 

(b) a special constable who - 

(i) receives or received an injury without his own default in the 
execution of his duty, whether before, on or after 25th November 
1982; and 

(ii) was holding office as such on or after that date; and 

(iii) within 12 months of so receiving that injury, dies or has died as a 
result thereof, 

as they apply in the case of a person such as is mentioned in Regulation 4(1) 
or, as the case may be, Regulation 5(1) of those Regulations, and as if 
references in those Regulations to any of the provisions of the Police 
Pensions Regulations 1973 included references to those provisions as applied 
in relation to special constables by the principal Regulations.” 

 

“EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision for enhanced benefits in case of death or 
total disablement resulting from an injury received by a special constable in 
the execution of duty similar to that made in relation to members of police 
forces by the Police (Injury Benefit) Regulations 1987. 

 
12 SI1987/156 
13 SI1987/341 
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The Regulations come into force on 17th March 1987 and have effect as from 
25th November 1982 (retrospection is authorised by sections 12 and 15 of the 
Superannuation Act 1972).” 

The Police (Injury Benefit) Regulations 1987 (SI1987/156) (as amended) 

 

 

“Disablement gratuity 

(1) This Regulation shall apply to a person who - 

(a) receives or received an injury without his own default in the 
execution of his duty, whether before, on or after 25th November 
1982; and 

(b) on or after that date ceases or has ceased to be a member of a 
police force; and 

(c) within 12 months of so receiving that injury, becomes or became 
totally and permanently disabled as a result thereof. 

(2) Subject to the following provisions of these Regulations, the police 
authority for the force in which a person to whom this Regulation 
applies last served shall pay to him a gratuity of an amount equal to 
whichever is the lesser of the following amounts, namely - 

(a) five times the annual value of his pensionable pay on his last day 
of service as a member of a police force; 

(b) the sum of four times his total remuneration during the 12 
months ending with his last day of service as a member of a 
police force and the amount of his aggregate pension 
contributions in respect of the relevant period of service.” 

The Police (Injury Benefit) Regulations 2006 (SI2006/932) (as amended) 

 

“The police pension authority and the claimant may, by agreement, refer any 
final decision of a medical authority who has given such a decision to him, or 
as the case may be it, for reconsideration, and he, or as the case may be it, 
shall accordingly reconsider his, or as the case may be its, decision and, if 
necessary, issue a fresh report, which, subject to any further reconsideration 
under this paragraph or paragraph (1) or an appeal, where the claimant 
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requests that an appeal of which he has given notice (before referral of the 
decision under this paragraph) be notified to the Secretary of State, under 
regulation 31, shall be final.” 
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