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Ombudsman’s Determination 
Applicant: Mrs H 

Scheme:  Teachers' Pension Scheme (TPS) 

Respondent: Teachers' Pensions 

Outcome  
 

Complaint summary 
 

Background information, including submissions from the parties 
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1 Teachers’ Pensions provided a recording of the call. This is summarised in the Appendix. 
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Mrs H’s position 
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Teachers’ Pensions’ Position 

 

 

 

 

 
2 Taken from “Calculation of [Mrs H’s] Financial Losses Arising from Error by Teachers’ Pensions” submitted 
by Mrs H. 
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“114 Cessation, etc of benefits where no entitlement 

(1) This regulation applies where after paying a benefit the Secretary of 
State determines that there was no entitlement to the benefit or there is no 
longer an entitlement to the benefit. 

(2) The Secretary of State may – 

(a) cease to pay the benefit; 

(b) withhold the whole or any part of the benefit; 

(c) in the case of a payment made when there was no entitlement to the 
benefit, recover any such payment.” 
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“At present I do not want to state the principle any less broadly than this: that 
the defence is available to a person whose position has so changed that it 
would be inequitable in all the circumstances to require him to make 
restitution, or alternatively to make restitution in full. I wish to stress however 
that the mere fact that the defendant has spent the money, in whole or in 
part, does not of itself render it inequitable that he should be called upon to 
repay, because the expenditure might in any event have been incurred by 
him in the ordinary course of things. I fear that the mistaken assumption that 
mere expenditure of money may be regarded as amounting to a change of 
position for present purposes has led in the past to opposition by some to 
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recognition of a defence which in fact is likely to be available only on 
comparatively rare occasions.” 

 

Adjudicator’s Opinion 
 

 

 

 

 

“the recovery of money in restitution is not, as a general rule, a matter of 
discretion for the court … where recovery is denied, it is denied on the basis 
of legal principle.” 

 

 

 
3 See Chapter 27.1 Goff v Jones The Law of Unjust Enrichment for a detailed review of the case law 
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4 Niru Battery Manufacturing Co v Milestone Trading [2002] EWHC 142 (Comm) and Webber v Department 
for Education (Teachers’ Pensions) [2012] EWHC 4225 
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5 Webber v Department for Education and another [2016] EWHC 2519 (Ch) 
6 Regulation 131 
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Mrs H’s further comments 

 

 

 

 

 
7 PO-19769 
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Ombudsman’s decision 
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Anthony Arter 
Pensions Ombudsman 

11 October 2021 
 

  

 
8 See Appendix for my view on the question of Section 91(6) Pensions Act 1995 and the Pensions 
Ombudsman as a competent court. 
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Appendix 
Telephone conversation 23 May 2014 

 

The Pensions Ombudsman as a Competent Court 
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