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Background information, including submissions from the parties 

Background 

 

 

 
1 Dorset had written to Mrs D, on 15 October 2015, referring to an appeal against dismissal on the grounds 
of medical incapability. It referred to discussions with Mrs D concerning the termination of her employment by 
mutual consent, rather than progressing to a formal attendance management hearing. Dorset confirmed that 
a hearing had been arranged. It said, since Mrs D remained an employee, there was nothing for her to 
appeal because she had not been dismissed. Dorset referred to an appeal against an ill health retirement 
decision. It said, since Mrs D remained an employee and was saying she could return to work with 
adjustments, it was not possible to consider an appeal at that time. 
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“This being so … I’m afraid that Dr Jewell’s assessment ties my hands. The 

criteria set out in the Local Government Pension Scheme … are very, very 

clear and specific. The fact that the gainful employment test is subject to a 

stated minimum of 30 hours per week, I think, is particularly significant here: 

Dr Jewell is convinced your current state of health should enable you to take 

on a job over a significant proportion of a typical working week, whereas 

towards the end of your time working for DCC you were only working 18.5 

hours each week. So her assessment is not a marginal one, but a decisively 

clear one. Obviously this notional ‘gainful employment’ would have to involve a 

type of job that is much less stressful than social work, and therefore less well-

paid. With great respect, I think the passage above that states “The 

assessment being made is whether the member is likely or unlikely to be 

capable of undertaking gainful employment and not whether the member 

would actually want to” is also significant here. 

When we spoke by telephone, you were equally convinced that you are not 

well enough to undertake gainful employment, but you then went on to say 

that what you are trained to do is social work, and you are definitely not well 

enough to return to social work. Once again, with respect, this misses the 

crucial point here: you, your ex-employer and the OH physician all agree that 

you are not and will not again become well enough to return to social work. 

But that is not the test you must satisfy … The honest medical assessment is 

that you are, however, fit enough to do other gainful employment, doubtless of 

a less demanding kind …” 
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2 Mrs D actually cited Regulation 20 from the previous set of LGPS Regulations. 
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Mrs D’s position 
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Dorset’s position 
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Adjudicator’s Opinion 
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3 First West Yorkshire v Haigh [2008] 16 PBLR 
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 The parties did not accept the Adjudicator’s Opinion and the complaint was passed to 

me to consider. Mrs D and Dorset provided their further comments which do not 

change the outcome. I agree with the Adjudicator’s Opinion and I will respond to the 

main points made by the parties. 

Mrs D’s further comments 
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Dorset’s further comments 
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Ombudsman’s decision 
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 I uphold Mrs D’s complaint to this extent. 

Directions 

 

 

 

Anthony Arter  
Pensions Ombudsman 

10 August 2020 
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Appendix 1 

The Local Government Pension Scheme Regulations 2013 

 

“(1) An active member who has qualifying service for a period of two 

years and whose employment is terminated by a Scheme employer on 

the grounds of ill-health or infirmity of mind or body before that member 

reaches normal pension age, is entitled to, and must take, early 

payment of a retirement pension if that member satisfies the conditions 

in paragraphs (3) and (4) of this regulation. 

(2) The amount of the retirement pension that a member who satisfies the 

conditions mentioned in paragraph (1) receives, is determined by which 

of the benefit tiers specified in paragraphs (5) to (7) that member 

qualifies for, calculated in accordance with regulation 39 (calculation of 

ill-health pension amounts). 

(3) The first condition is that the member is, as a result of ill-health or 

infirmity of mind or body, permanently incapable of discharging 

efficiently the duties of the employment the member was engaged in. 

(4) The second condition is that the member, as a result of ill-health or 

infirmity of mind or body, is not immediately capable of undertaking 

any gainful employment. 

(5) A member is entitled to Tier 1 benefits if that member is unlikely to be 

capable of undertaking gainful employment before normal pension age. 

(6) A member is entitled to Tier 2 benefits if that member - 

(a) is not entitled to Tier 1 benefits; and 

(b) is unlikely to be capable of undertaking any gainful 

employment within three years of leaving the employment; but 

(c) is likely to be able to undertake gainful employment before 

reaching normal pension age. 

(7) Subject to regulation 37 (special provision in respect of members 

receiving Tier 3 benefits), if the member is likely to be capable of 

undertaking gainful employment within three years of leaving the 

employment, or before normal pension age if earlier, that member is 

entitled to Tier 3 benefits for so long as the member is not in gainful 

employment, up to a maximum of three years from the date the 

member left the employment.” 
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 Regulation 36 provided: 

(1) A decision as to whether a member is entitled under regulation 35 

(early payment of retirement pension on ill-health grounds: active 

members) to early payment of retirement pension on grounds of ill-

health or infirmity of mind or body, and if so which tier of benefits the 

member qualifies for, shall be made by the member's Scheme 

employer after that authority has obtained a certificate from an IRMP as 

to - 

(a) whether the member satisfies the conditions in regulation 35(3) 

and (4); and if so, 

(b) how long the member is unlikely to be capable of 

undertaking gainful employment; and 

(c) where a member has been working reduced contractual hours 

and had reduced pay as a consequence of the reduction in 

contractual hours, whether that member was in part time service 

wholly or partly as a result of the condition that caused or 

contributed to the member's ill-health retirement. 

(2) An IRMP from whom a certificate is obtained under paragraph (1) must 

not have previously advised, or given an opinion on, or otherwise been 

involved in the particular case for which the certificate has been 

requested. 

(2A) For the purposes of paragraph (2) an IRMP is not to be treated as 

having advised, given an opinion on or otherwise been involved in a 

particular case merely because another practitioner from the same 

occupational health provider has advised, given an opinion on or 

otherwise been involved in that case. 

(3) If the Scheme employer is not the member's appropriate administering 

authority, it must first obtain that authority's approval to its choice 

of IRMP. 

(4) The Scheme employer and IRMP must have regard to guidance given 

by the Secretary of State when carrying out their functions under this 

regulation and regulations 37 (special provision in respect of members 

receiving Tier 3 benefits) and 38 (early payment of retirement pension 

on ill-health grounds: deferred and deferred pensioner members).” 
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Appendix 2 

Medical evidence 

 

“She is unfit for work. She currently feels frightened to do her job. She is 

worried she would be unable to keep pace with work demands and the rigours 

of thinking required. She feels she may not be able to do that job again. 

However, she may be fit with work adjustment eg a gradual return to work over 

several weeks, on reduced hours initially; supervision / a buddy / mentor to 

help her reintegrate back to work; relatively simple work to begin with; 

transport to/from work or for home visits … 

Her outlook is uncertain. It is not known whether she will be able to achieve a 

successful return to work. However, work adjustment ought to be considered 

to try and help her. If she does not manage to return to her job, then suitable 

alternative work (if available) may need to be considered for her – perhaps 

indefinitely, although it is still early days yet with her treatment.” 

 

“Current capacity for work. 

She is unlikely to be able to resume her normal social work role as this is likely 

to be unduly stressful and result in aggravation of underlying medical 

conditions. (As the stress arises from the intrinsic nature of the work, 

adjustments to control workload etc. would be unlikely to allow a return). She 

would be fit for alternative work such as an administrative role for example, 

which she did not perceive as unduly stressful. 

Outlook 

Her health is currently stable. Advice on her fitness outlined above will remain 

applicable indefinitely.” 
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“… if she cannot be accommodated with suitable alternative work, in my 

opinion there would be grounds to consider one of the tiers of ill-health 

retirement under the local government pension scheme that she tells me she 

is in. In that case I would recommend you seek an opinion from your IHR 

advice-provider on whether she satisfies the criteria.” 
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“When [Mrs D’s] contract of employment ceased in February 2017 there was 

no medical evidence to support that she was physically incapacitated from her 

local government role. Her epilepsy was controlled, and her pulmonary 

sarcoidosis was not having any significant impact on her exercise tolerance. It 

appears that she was struggling to cope with the demands of the job 

psychologically and the perceived lack of managerial support and excessive 

work load. 

Such were the depth of perceptions held by [Mrs D] in relation to her local 

government employment when she resigned from her post, it is accepted as 

unlikely that she would again be able to return to the above role or to work 

with her current employer due to the risk of exacerbation of her anxiety. 

Permanent incapacity for the local government role is accepted at the time her 

contract was terminated in February 2017. However, there was no medical 

reason why she would not have been immediately capable of gainful 

employment in an alternative less demanding, less responsible role at this 

time.” 

 


