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“… I note that following a recent telephone assessment with Dr Arkell it is 

commented that you are having a general improvement and progress in terms 

of your mental health and continue to be engaged with local psychotherapy at 

the current time. When reviewing the IHR eligibility, we also consider whether 

there are any additional recommended treatments that are likely to be 

beneficial in your recovery (and whether that recovery will be [at] a level 

consistent with a return to flying). I do believe there is a trauma element to 

your current symptoms and that evidence based treatment using specialist 

counselling (specifically EMDR2) would be beneficial were you still to have 

ongoing symptoms. I note there is an estimated timeframe for review of 

medication by your GP of 6 months on current treatment were you still to be 

symptomatic it is likely that the course of additional psychological therapy 

would give a beneficial effect in a similar period of time. 

Finally, one of the other points that the pension fund trustees have agreed in 

terms of whether you meet the criteria or not is whether you would reach a 

level of recovery within a period of 2 years. I do believe it would be reasonable 

to consider this would not be met both as by following the (appropriate) plan of 

pursuing the ongoing treatment to date and (were that to prove not to be 
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effective) pursuing an additional course of additional therapy – you would 

recover within this timeframe.” 
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The New Airways Pension Scheme Rules 

 

 

“Management Trustees’ powers of decision 

The Management Trustees shall have full powers to determine whether or not 

any person is entitled to any pension benefit or other allowance from the Fund 

in accordance with the provisions of the Trust Deed and of the Rules and any 

other claim made upon the Fund and all matters questions and disputes 

touching or in connection with the affairs of the Scheme and in deciding any 

question of fact they shall have full liberty to act upon such evidence or 

presumption as they shall in their absolute discretion think fit notwithstanding 

that the same may not be evidence legally admissible or a legal presumption. 

The Management Trustees shall also have full power to determine all 

questions or matters of doubt arising on the construction or operation of the 

Trust Deed or Rules or otherwise relating to the Scheme …” 

 

“Ill health pension 

General 

(a) If a Member’s employment with a Participating Employer is terminated 

before Normal Retirement Age by that Employer on the grounds of 

Medical Incapacity and the Principal Company so notifies the 

Management Trustees, the Member is entitled to an immediate yearly 

pension commencing on the date he ceased to be employed. 

(b) Except where a Pilot or an Officer and a Participating Employer have 

agreed that this paragraph (b) shall not apply, if before Normal 

Retirement Age a Pilot or an Officer – 

 (i) no longer holds an appropriate licence; 

 (ii) has lost that licence for medical reasons; and 
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(iii) in the opinion of the Principal Company’s medical adviser will not 

recover for the foreseeable future4; 

his contract of employment will be terminated by the Participating 

Employer on the grounds of Medical Incapacity and the Principal 

Company will notify the Trustees accordingly. 

(c) If a Member’s employment with a Participating Employer has ceased 

before Normal Retirement Age, the Member may within three months of 

the date of cessation of his employment, make an application to the 

Principal Company for an immediate yearly pension on the grounds of 

Medical Incapacity. 

(d) If the Principal Company grants such an application, it will notify the 

Management Trustees accordingly. 

(e) For the purposes of paragraphs (a) to (d) Medical Incapacity means 

incapacity – 

(i) from which the individual is unlikely to recover for the 

foreseeable future; 

(ii) which prevents the individual from carrying out his normal duties 

even after reasonable adjustment; and 

(iii) which prevents the individual from carrying out appropriate 

alternative employment where this is offered by a Participating 

Employer. 

(f) For the avoidance of doubt, paragraph (e)(iii) shall not apply in relation 

to any Pilot or Officer or if appropriate alternative employment is not 

offered by a Participating Employer …” 

Mr S’ position 
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BAHS’ position 
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Adjudicator’s Opinion 
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• One of the specific obligations on decision-makers was to consider proper 

information. In particular, to consider all the relevant information which was 

available to them and ignore all irrelevant information. 
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• The purpose of the guidance agreed between BA and BAHS was to achieve 

consistency between decisions relating to Medical Incapacity. The Adjudicator 

said she could see nothing in the guidance which was at odds with the 

definition of Medical Incapacity set out in Rule 14(e). For the most part, the 

guidance simply reworded Rule 14(e). It did expand on the definition of 

Medical Incapacity where it referred to there being no significant improvement 

in the member’s condition for at least six months. It also referred to there being 

no recognised investigation, treatment or other intervention likely to lead to 

improvement planned or available and no aggravating factors likely or able to 

be resolved. However, the latter would be factors which BAHS doctors might 

be expected to consider when assessing a member for the purposes of Rule 

14. In the Adjudicator’s view, the guidance did not attempt to amend Rule 14. 

• The Adjudicator noted that, in its response to TPO, BAHS had referred to the 

‘no improvement over the preceding six months’ factor as a “condition”, which 

Dr Caddis did not feel was met. BAHS did need to exercise some caution in 

applying the guidance too rigidly in order to ensure it did not lose sight of the 

fact that it was only guidance. Its doctors must remain fully aware of the actual 

provisions in Rule 14. 
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 BAHS did not fully accept the Adjudicator’s Opinion and Mr S raised some concerns 

about the next steps. Consequently, the complaint was passed to me to consider. I 
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agree with the Adjudicator’s Opinion and I will therefore only respond to the main 

points made by Mr S and BAHS for completeness. 

 BAHS agreed to review its decision as to whether Mr S satisfied the definition of 

Medical Incapacity. However, it proposed to defer making any payment for non-

financial injustice until after it had completed its review. 

 Mr S submitted that BAHS had already accepted that Dr Arkell and Dr Chapman 

disagreed with Dr Caddis’ view. He suggested that, if it were to maintain its position, 

BAHS would be looking to the doctors to retrospectively change their opinions without 

consulting with him. Mr S considered the questions to be put to Dr Arkell and Dr 

Chapman to be critical and asked that BAHS be required to agree these with him 

beforehand. 

Ombudsman’s decision 
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Directions  

 

 

 

 
 
Anthony Arter 

Pensions Ombudsman 
8 June 2020 
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Appendix 

Medical evidence 

 

“… [Mr S] has clearly made progress since he first went off sick and he is now 

able to do a lot more outside work. Unfortunately I think he is still a long way 

from being able to fly (if at all) and I think it is very unlikely that he will be able 

to do so by the two dates you mention, i.e. the end of July and end of October 

2017. There is nothing else therapeutically I can suggest nor any other 

support you could offer.” 

 

“… unfortunately his situation remains little changed. I therefore do not think 

he will be fit to return to flying by either the 18 or 24 month point. I think the 

disability discrimination provisions of the Equality Act 2010 are likely to apply.” 

 

“What struck me most prominently was [Mr S’] physical reactions when telling 

me [of] these events and he did avert eye contact and appear to be in a state 

of heightened arousal. Given that he has had 6-9 months external counselling 

and he did not appear to form a useful or therapeutic bond with … I wonder if 

we are actually dealing with a degree of trauma stress reaction or a mild form 

of PTSD. I wonder if the specific trigger of this is the most recent or past 

training incidents which may in part explain this somewhat extreme reaction … 

I was hoping you might review [Mr S] as to whether he meets any of these 

diagnostic criteria and whether any directed treatment would be indicated for 

this (for example EMDR) …” 
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“[Mr S] explained that his contract with British Airways was terminated with 

effect from the 25th of August due to ill health. He continues to be engaged in 

psychotherapy locally … on a regular basis and has made good progress 

towards increasing his self-esteem and general wellbeing. He remains on … 

prescribed by his GP who will see him in six months to discuss whether he can 

possibly start reducing the dosage gradually. 

He discussed having to return to London to see me, with … and his GP, and 

both questioned whether it would be beneficial and may even be counter-

productive to his progress. 

Coming up to London and trying a different therapist risks being very 

unsettling. I agree with him on balance it would be unwise to push him into a 

different therapeutic process as he was settled into a trajectory of gradual 

recovery locally. I think he also feels at this point that the dilemma for him 

about whether there is a trauma response connected to flying is a bit 

academic if he is not flying.” 

 

“There has been some improvement in his symptoms in the past six months 

and it is likely that improvement that permits a return to work may occur within 

the next two years. 

In addition, reasonable treatment remains to be explored and may lead to an 

improvement in the condition that would permit a return to gainful employment 

in his flying role ... 

In summary, [Mr S] does not meet the stated criteria for an award of an ill-

health pension. I confirm that I have discussed this assessment with a BAHS 

colleague in accordance with our internal processes.”
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“I note Dr Arkell’s guarded view of your return to flying, and any further 

treatment is dependent on your intention to resume flying. Your GP also 

comments that the medication is unlikely to be reviewed no sooner than 6 

months and would likely be 12 months before this would occur. The 

medication referenced is actually permissible by the regulator for you to 

remain on while flying. 

I understand you are not intending to return to flying, but the question being 

asked to BAHS by the pension fund trustee is whether there are reasonable 

treatment options available and would these impact favourably on a likely 

return to flying. The additional information you have sent … does not 

significantly change my previous view on this …” 

 

“Medical evidence confirms on balance that [Mr S] will become fit within 

reasonable time frame (2 years).” 

“Exclude EMDR currently as a reason to decline pension (Psychiatrist 

confirms reasonable not to proceed). 

GP evidence confirms that expectation of clinical improvement albeit it may 

take more than 12/12.” 
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“There is, however, evidence in terms of the diagnosis, his response to 

treatment so far, and expected prognosis, in my view, within the file, to take a 

view that he could well become capable on the balance of probabilities, as 

being well enough to fly within the time-frame required to assess eligibility for 

ill health retirement.” 

 

Eligibility for Award of An Ill-Health Pension (NAPS) Guidance to BAHS 

 

“The following criteria will be used to determine whether the requirements of 

‘Medical Incapacity’ are met: 

The individual must have a recognised medical condition … that has resulted 

in incapacity or disability affecting ability to work. 

The individual should be unlikely to recover from the medical condition in the 

foreseeable future.  British Airways and the NAPS Trustees have agreed that, 

for the purposes of the Scheme, ‘Foreseeable future’ should be defined as a 

period of 2 years. 

There should be no significant improvement in the condition for at least 6 

months. 

No recognised investigation, treatment or other intervention likely to lead to 

improvement should be planned or available… 

There should be no evidence or aggravating factors likely or able to be 

resolved (this would include factors which would be likely to resolve following 

termination) 
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Process 

All decisions will be made by an Occupational Physician (OP), reviewed by a 

Consultant OP, and recorded on the employee’s occupational health record.  

The occupational health record should include a statement explaining the 

rationale for the outcome of the assessment. 

BAHS will arrange for all cases deemed ineligible for award of an ill-health 

pension to be reviewed by an external occupational health specialist, subject 

to consent by the employee for release of relevant documentation, including 

medical information…” 

British Airways Absence Management Policy EG300 September 2013 

 

(i) reasonable adjustments cannot be made to the employee’s current 

working environment; 

(ii) the employee is incapable of undertaking a suitable alternative job or 

no suitable alternative is available within a reasonable period of time; 

and 

(iii) where applicable, an application for income protection benefit has been 

unsuccessful. 

British Airways Pilot Officers Loss of Licence Scheme (1992) Guide 

 

 


