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 Ms E did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Ms E provided her further comments (see paragraph 13 above) which do 

not change the outcome. I agree with the Adjudicator’s Opinion and I will therefore 

only respond to the main points made by Ms E for completeness. 

Ombudsman’s decision 

 

• She is qualified for retirement benefits and has not attained normal pension 

age; 

• She has ceased to be employed in NHS employment; 

• the Scheme Manager is satisfied that she suffers from physical or mental 

infirmity as a result of which she is permanently incapable of efficiently 

discharging the duties of her employment; 

• Her employment is terminated because of the physical or mental infirmity; and 

• She claims payment of the pension. 
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Anthony Arter 

Pensions Ombudsman 

11 March 2020 
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Appendix 1 

Medical evidence 

Form AW8/MED 

 

“Given the persistence of the above described symptoms, despite specialist 

input and lack of underlying diagnosis, it is very difficult to predict the likely 

future course. I would, however, anticipate that these symptoms are unlikely to 

resolve very soon.” 

OH Assist, 14 September 2015 

 

“This assessment must take account of the potential for treatment to take 

place that will result in sufficient symptomatic and functional improvement for 

her to be fit for her normal duties before her 67th birthday. The evidence 

indicates that she has been offered treatment that has the potential to treat her 

symptoms with resultant functional improvement.” 

 

Dr Murray, October 2015 

 

 

“[Ms E] has functional neurological symptoms and dissociative attacks which 

are disabling.” 



PO-28525 

10 
 

“I dont [sic] think with [Ms E’s] symptoms she will be able to return to any kind 

of employment before pensions age as there are no known cause and no cure 

and [Ms E] has all the symptoms and its [sic] just a case of trying to manage 

them I do not see [Ms E] ever making a full recovery to this illness so please 

take into account all of these factors for her pension only ⅓ of the population 

make some kind of recovery but with studies carried and [Ms E’s] symptoms I 

personally dont [sic] think [Ms E] will ever be able to return to her duties as it is 

my opinion she wont [sic] be able to do any kind of work.” 

OH Assist, 14 December 2015 

 

 

“In this case, a course of talking therapy may need to be more prolonged, 

given the particularly wide range of symptoms and the long past history of 

depression, but I see no evidence to indicate that in this case the prognosis for 

work is for permanent incapacity for the current NHS role. Compliance with 

medical advice in this case is likely, in my view, to render her fit for her job. 

Therapy is likely to present no hazard to the individual as it comprises 

psychological treatment.” 

OH Assist, 21 December 2017 
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“It may be that there is more evidence to consider but I can only advise on 

what is presented to me. [Ms E] has been diagnosed with a functional 

neurological disorder and now appears to accept this diagnosis. She had 

begun to engage in appropriate therapy … but this was deferred for 

assessment and management of her underlying psychiatric disorder. 

The serial psychiatric reports describe a gradual improvement … she remains 

under treatment and review by her treating psychiatrist. It is likely that [Ms E] 

will achieve a state of psychological well-being that will permit her to engage in 

specific treatment for her functional neurological disorder. As this therapeutic 

intervention has not yet commenced, it is not possible to determine the degree 

of effect it will have upon [Ms E’s] symptoms and functional capability. 

I would expect this intervention to be available to [Ms E], when her treating 

psychiatrist advises that the management of her ongoing mixed anxiety and 

depressive disorder is adequate. I do not anticipate that it would have a 

negative impact upon her well-being and the effects of the same would 

become clear in a matter of months. In the absence of evidence that this 

treatment has been exhausted or any specialist opinion to explain why it might 

not be effective I do not, yet, have evidence to suggest [Ms E’s] current 

symptoms are likely to persist in the long term. 

It follows I cannot be persuaded, even on the balance of probabilities, that she 

is permanently incapable of discharging the duties of her employment prior to 

her normal pension age in 20 years. 

In the circumstances it is my opinion there is reasonable medical evidence that 

[Ms E’s] health problems currently prevent her from discharging the duties of 

her employment and/or engaging in regular employment of like duration but no 

reasonable medical evidence that her medical condition will continue to 

prevent her from discharging the duties of her employment and/or engaging in 

regular employment of like duration.” 
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Appendix 2 

The National Health Service Pension Scheme (Scotland) Regulations 2015 

 

“(1) An active member (M) is entitled to immediate payment of - 

(a) an ill-health pension at Lower Tier (a Lower Tier IHP) if 

the Lower Tier conditions are satisfied in relation to M; 

(b) an ill-health pension at Upper Tier (an Upper Tier IHP) if the 

Upper Tier conditions are satisfied in relation to M. 

(2) The Lower Tier conditions are that - 

(a) M is qualified for retirement benefits and has not attained normal 

pension age; 

(b) M has ceased to be employed in NHS employment; 

(c) the Scheme Manager is satisfied that M suffers from physical or 

mental infirmity as a result of which M is permanently incapable 

of efficiently discharging the duties of M's employment; 

(d) M's employment is terminated because of the physical or mental 

infirmity; and 

(e) M claims payment of the pension. 

(3) The Upper Tier conditions are that - 

(a) the Lower Tier conditions are satisfied in relation to M; and 

(b) the scheme manager is also satisfied that M suffers from 

physical or mental infirmity as a result of which M is permanently 

incapable of engaging in regular employment of like duration. 

… 

(5) In paragraph (3)(b), “regular employment of like duration” means - 

(a) in the case of a practitioner or non-GP provider, …; 

(b) in any other case, where prior to ceasing NHS employment M 

was employed - 

(i) on a whole-time basis, regular employment on a whole time 

basis; 

(ii) on a part-time basis, regular employment on a part-time basis, 

regard being had to the number of hours, half days and sessions 

the M worked in the employment …” 
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“(1) For the purpose of determining whether a member (M) 

is permanently incapable of discharging the duties of M's employment 

efficiently, the scheme manager must - 

(a) have regard to the factors in paragraph (2), no one of which is to 

be decisive; and 

(b) disregard M's personal preference for or against engaging in the 

employment. 

(2) The factors mentioned in paragraph (1)(a) are - 

(a) whether M has received appropriate medical treatment in respect 

of the infirmity; 

(b) M's mental capacity; 

(c) M's physical capacity; 

(d) the type and period of rehabilitation it would be reasonable for M 

to undergo in respect of the infirmity, regardless of whether M 

has undergone the rehabilitation; and 

(e) any other matter the scheme manager thinks appropriate. 

(3) For the purpose of determining whether M is permanently incapable of 

engaging in regular employment of like duration as mentioned in 

paragraph (3)(b) of regulation 89, the scheme manager must - 

(a) have regard to the factors in paragraph (4), no one of which is to 

be decisive; and 

(b) disregard the factors in paragraph (5). 

(4) The factors mentioned in paragraph (3)(a) are - 

(a) whether M has received appropriate medical treatment in respect 

of the infirmity; 

(b) such reasonable employment as M would be capable of 

engaging in if due regard is given to - 

(i) M's mental capacity; 

(ii) M's physical capacity; 

(iii) M's previous training; and 

(iv) M's previous practical, professional and vocational 

experience, 
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irrespective of whether or not such employment is available to M. 

(c) the type and period of rehabilitation it would be reasonable for M 

to undergo in respect of the infirmity, regardless of whether M 

has undergone the rehabilitation, having regard to - 

(i) M's mental capacity; and 

(ii) M's physical capacity. 

(d) the type and period of training it would be reasonable for M to 

undergo in respect of the infirmity, regardless of whether M has 

undergone the training, having regard to - 

(i) M's mental capacity; 

(ii) M's physical capacity; 

(iii) M's previous training; and 

(iv) M's previous practical, professional and vocational 

experience; and 

(e) any other matter the scheme manager considers appropriate. 

(5) The factors mentioned in paragraph (3)(b) are - 

(a) M's personal preference for or against engaging in any particular 

employment; and 

(b) the geographical location of M. 

(6) In this regulation - 

“appropriate medical treatment” means such medical treatment as it 

would be normal to receive in respect of the infirmity, but does not 

include any treatment that the scheme manager considers - 

(a) that it would be reasonable for M to refuse; 

(b) would provide no benefit to restoring M's capacity for - 

(i) discharging the duties of M's employment efficiently for 

the purposes of paragraph (2)(c) of regulation 89 before M 

reaches prospective normal pension age; or 

(ii) engaging in regular employment of like duration for the 

purposes of paragraph (3)(b) of that regulation before M 

reaches prospective normal pension age; or; 

(c) that through no fault on the part of M, it is not possible for M to 

receive before M reaches prospective normal pension age. 

https://perspective.info/documents/si-s0150094/#sisch-s0150094-cellid-72
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“permanently” means until M attains M's prospective normal pension 

age; and 

“regular employment of like duration” has the same meaning as in 

regulation 89.” 

 

“(1) This paragraph applies to a decision as to a person's health or degree 

of physical or mental infirmity that is required for the purposes of this 

scheme and, in particular, a decision required for the purposes of - 

… 

(c) regulation 89(2)(c) or (3)(b) (early retirement on ill health: active 

members); 

… 

(2) Where this paragraph applies to a decision, the scheme manager may 

require a person entitled or claiming to be entitled to benefit under this 

scheme to submit to a medical examination by a medical practitioner 

selected by the scheme manager. 

(3) The scheme manager must also offer the person an opportunity to 

submit a report from the person's own medical adviser following an 

examination of the person by the medical adviser. 

(4) In taking a decision mentioned in sub-paragraph (1), the scheme 

manager must take into consideration both - 

(a) the report mentioned in sub-paragraph (3); and 

(b) the report of the registered medical practitioner who carries out 

the medical examination mentioned in sub-paragraph (2).” 

 


