PO-28801

Ombudsman’s Determination
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Scheme:

Shell Contributory Pension Fund (SCPF)
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Shell International Limited (SIL)

Outcome

Complaint summary

Background information, including submissions from the parties
Background

“(1)(a) A Member who leaves the Company Service as a Member of the Fund
accruing Accredited Service with the consent of his Employing
Company because of physical or mental incapacity may, at the option
of the Employing Company, be granted an Incapacity pension …”

1 The incapacity certificate referred to three years but, in subsequent correspondence with Mr H, SIL
confirmed it had agreed to two years.
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“For the purposes of this Regulation “Total Incapacity” means physical or
mental impairment and deterioration which, in the opinion of the Employing
Company acting on medical advice from a registered medical practitioner who
has so certified, is such as to make it unlikely that the Member will ever again
obtain employment and “Partial Incapacity” means physical or mental
impairment and deterioration which in the opinion of the Employing Company
acting on medical advice from a registered medical practitioner who has so
certified, is such as to prevent the Member from following his occupation (and
will continue to do so), and which seriously impairs his earning capacity.”

“The Employing Company acting upon medical advice shall be entitled from
time to time before the Member’s Normal Pension Pivot Date 2 to review the
question whether a Member in receipt of a pension under this Regulation still
suffers from any incapacity and whether such incapacity constitutes Total
Incapacity or Partial Incapacity and to direct the Trustee to discontinue or
adjust the pension payable accordingly.”

The last day of the month in which a Member attains [age 60].
SIL has confirmed that Shell Health did not share the specialists’ reports with it because of patient
confidentiality.
2
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“At this point, in our view, he continues to meet the definition of partial
incapacity as laid out in the SCPF rules, but does not meet the definition for
total incapacity.
The main reason for this is that several of his conditions may be amenable to
further/ongoing treatment.
Our advice is advisory only and the final decision as to whether his incapacity
pension is uplifted remains a decision for the business/pension fund.”

•

Two of his conditions were amenable to treatment: depression and sleep apnoea.
Depression, in particular, could significantly interact with other medical conditions
and, if treated, symptoms and impairment could improve.

•

Two of his conditions were chronic but stable: ischaemic heart disease and bowel
symptoms. This had been confirmed by the most recent letters from his
specialists.

•

Mr H had mentioned not being in employment. The key issue was whether he met
the definition set out in the SCPF Regulations; not whether he was in
employment.

SIL has confirmed that this letter was not shared with it at the time because Shell Health was of the view
that Mr H had only given consent for communication between his GP and Shell Health.
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•

Mr H’s whole file had been reviewed. The main reason he had been awarded a
Partial Incapacity pension was the difficulties he had with foreign travel and
commuting.

•

Some of Mr H’s conditions were amenable to treatment but the long-term
conditions, which had led to the original decision, might allow some form of
working before normal retirement age; for example, working from home. For this
reason, it did not consider that Mr H met the definition of Total Incapacity.

•

It was willing to discuss Mr H’s case with his GP, provided that he gave consent to
this. Mr H was asked to bear in mind that his GP did not have expertise in
advising on the SCPF.

Copy not provided.
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2015 Decision
•

She was satisfied that advice had been sought from Shell Health doctors before
each decision had been taken.

•

The advice, at both times, had been that Mr H’s long term conditions might allow
some form of working; in particular, working from home. Also, for so long as there
were untried treatment options which might address Mr H’s conditions to an extent
such that further employment remained possible, it was not possible to conclude
that it was unlikely that he would ever again obtain employment.

•

Shell Health had advised that there had been no significant change to Mr H’s
conditions since the initial decision, in 2012, to award him a Partial Incapacity
pension.

•

Updated information had been sought from Mr H’s GP by Shell Health. This had
been taken into account by Shell Health in advising that Mr H did not meet the
definition of Total Incapacity. Shell Health had advised that it would be possible for
Mr H to work for a company or as self-employed in a capacity which did not
require frequent travel, was closer to his home or involved home working.

It appears that Mr H did not receive this and chased up the response in September 2017. The stage one
IDP decision was then re-issued.
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•

With regard to Mr H’s sleep apnoea, there remained treatment options which
could prove successful and were yet to be explored. In particular, Continuous
Positive Airway Pressure (CPAP) therapy remained possible. Mr H’s consultant
respiratory physician had said he hoped CPAP therapy would improve many of his
symptoms. Mr H had not pursued this option because he could not tolerate it.
Shell Health had advised that there was no underlying reason why it would not be
appropriate for Mr H in the long term and, if he persevered with it, it offered a
proven prospect of success.

•

Shell Health had advised that many people with similar conditions and symptoms
to Mr H’s could and did continue to work and reasonable adjustments could be
made to support this.

•

Mr H’s depression remained potentially treatable. Subsequent to the 2015
decision, Mr H had received an NHS letter suggesting he might benefit from using
online resources and he had been referred to a local support service. This
appeared to confirm Shell Health’s view that Mr H’s depression might be
amenable to treatment.

SIL issued a stage two IDP decision on 20 December 2017. The IDP decision-maker
said he had reviewed reports and correspondence relating to the initial decision to
award a Partial Incapacity pension and the subsequent reviews. He said he had
reviewed the correspondence which Mr H had provided consent for SIL to see and
had interviewed the doctor at Shell Health who had dealt with the case. The IDP
decision-maker said he had concluded that stage one of the IDP had been
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undertaken correctly and SIL’s decisions, in 2015 and 2016, were correct. He referred
to the definition of Total Incapacity (see paragraph 5) and said:
“… I am satisfied that the advice of Shell Health doctors, as registered medical
practitioners and consultant occupational health physicians, was sought
before each of the decisions at dispute was taken. In general terms, the
advice from Shell Health at both times was that your long term conditions may
allow some form of employment, in particular working from home. Also, for so
long as there remain untried treatments that may address your conditions to
an extent that further employment remains possible, it was not possible to
conclude that it was unlikely that you will ever again obtain employment – It is
important to understand that the bar to meet the definition of Total Incapacity
is a high one.”

Mr H’s position
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SIL’s position
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Adjudicator’s Opinion
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Sampson v Hodgson [2008] All ER (D) 395 (Apr)
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Mr H did not accept the Adjudicator’s Opinion and the complaint was passed to me to
consider. Mr H provided further comments which are summarised below. I have
considered Mr H’s comments but I find that they do not change the outcome. I agree
with the Adjudicator’s Opinion.
Mr H’s further comments
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Ombudsman’s decision

“… physical or mental impairment and deterioration which, in the opinion of
the Employing Company acting on medical advice from a registered medical
practitioner who has so certified, is such as to make it unlikely that the
Member will ever again obtain employment …”

“… physical or mental impairment and deterioration which in the opinion of the
Employing Company acting on medical advice from a registered medical
practitioner who has so certified, is such as to prevent the Member from
following his occupation (and will continue to do so), and which seriously
impairs his earning capacity …”

15

PO-28801

16

PO-28801

Anthony Arter
Pensions Ombudsman
15 December 2021
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Appendix
Medical evidence

“Therefore I think [Mr H] is in a difficult position because his continuing bowel
symptoms do not seem amenable to any treatment at the current time despite
being seen by top specialists in their field. His ischaemic heart disease is well
controlled, but the medication is exacerbating his bowel symptoms. His sleep
apnoea will hopefully be controlled through his use of CPAP. His depressive
symptoms are being treated through the community mental health team, but
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may necessitate some anti-depressant medication if [Mr H] is willing to take
this.”
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“Whilst I know that [Mr H] will get better and better slowly with regard to a
number of his ongoing problems, I cannot foresee him being well enough to
return to the workforce even part-time.”
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