
PO-28866 

 
 

1 
 
 

Ombudsman’s Determination 
Applicant: Mr S 

Scheme:  Police Injury Benefit Scheme (Scotland) 

Respondent: Scottish Police Authority (SPA) 

Outcome  
 

Complaint summary  
 

Background information, including submissions from the parties 
Background 

 

 



PO-28866 

2 
 

 

“In my opinion [Mr S] is not currently fit to undertake the duties of an 
operational police officer. As requested, I have written a referral to Dr Peter 
Wood and I have obtained [Mr S’] consent to furnishing Dr Wood with a copy 
of his Occupational Health medical file.” 

 

 

 

“Dr Wood concludes that [Mr S] is suffering from a major depressive disorder, 
the origins of which are, at least to a degree, connected with his duties as a 
police officer. It is significant that he does not believe [Mr S] to be suffering 
from post-traumatic stress disorder. 

In regard to the question of injury award, Dr Wood is very specific, and says 
that the degree of disability is now “minor” and significantly less than the 50%-
75% disability calculated three years ago. He estimates the current level to be 
between 15%-25%, falling to 5%-10% within the next twelve months.” 
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• Compensation should not be paid because there were no grounds to justify it. 

• Mr S’ request for compensation was based on the fact that the first two reviews by 
SMPs determined a lower scale of disablement than the most recent review. 
However, the SMPs were the experts in the matter. If Mr S had been dissatisfied 
with the earlier decisions, he should have exercised his right of appeal at the time. 
The fact that he now had a different level of award did not mean that it could be 
applied retrospectively or that the 2004 (sic) and 2010 reviews were wrong. 

• Regulation 37(1), the 2007 Regulations obliged SPA to carry out regular 
reassessments of the degree of disablement of former police officers in receipt of 
IOD awards. 

• Following Mr S’ historical engagement with SPA’s solicitor, in a letter dated 18 
July 2017, it proposed that his next review would be five years from that date; that 
is, March 2021 (sic). 

• It could not instruct that reviews not take place because this would put SPA in 
breach of the 2007 Regulations. 

 

 

 

 

 

 
1 Mr S’ solicitor has submitted a proof of delivery receipt from the Royal Mail indicating an item was delivered 
at 7:58 a.m. on 31 January 2019. 
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Mr S’ position 

 

 

 

 
2 Boskovic v Chief Constable of Staffordshire Police [2018] EWHC 14 (Admin) 
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4 R v North Derbyshire Health Authority, ex parte Fisher [1997] 38 BMLR 76 
5 R (on the application of Evans) v Chief Constable of Cheshire Constabulary and PMAB [2018] EWHC 952 
(Admin); R (on the application of Turner) v Police Medical Appeal Board [2009] EWHC Admin 1867; 
Metropolitan Police Authority v Laws & Anor [2010] EWCA Civ 1099 
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“… the purpose of regulation 32(2) is to allow the claimant and police 
pension authority, by agreement, to avoid an unfair outcome which the 
finality of decisions might otherwise create.” 

 

“… any fresh report made under Regulation 32(2) which changes the degree 
of disablement of the former officer, takes effect in substitution for the report 
which it replaces.” 

 
6 International Classification of Diseases 
7 Diagnostic and Statistical Manual 
8 R (ota Michaelides) v Chief Constable Merseyside Police and PMAB [2019] EWHC 1434 (Admin) 
9 Mcloughlin v Chief Constable of West Yorkshire [2019] 045 PBLR (017) 
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“… regulation 32(2) should be construed as a free standing mechanism as 
part of the system of checks and balances in the regulations to ensure that 
the pension award, either by way of an initial award or on review …, has 
been determined in accordance with the regulations and that the retired 
officer is being paid the sum to which he is entitled under the regulations. It 
must be the overall policy of the scheme that the award of pension reflects 
such entitlement and I see no reason why regulation 32(2) should be 
construed simply as a mechanism to correct mistakes which might 
nonetheless be able to be corrected by some other means.” (paragraph 96) 

 

 

“… the starting point is that where there has been an unlawful decision it 
should be quashed unless there is some compelling reason not to do so. 
The extension of time for bringing the challenge has been dealt with … It is 
only if I was satisfied that it would be unjust to the defendant due to its 
difficulties in investigation that I should decline relief …” 

 

 

 

 

 
10 R v Ipswich Justices ex parte Robson [1971] 2 QB 340 
11 R (on the application of Haworth) v Northumbria Police Authority [2012] EWHC 1225 (Admin) 
12 Boskovic v Chief Constable of Staffordshire Police [2018] EWHC 14 (Admin) 
13 Boskovic v Staffordshire Police [2019] EWCA Civ 676 
14 Curry v Northumbria Police (2500281/2017) (paragraph 41) 
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The SPA’s position 
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Adjudicator’s Opinion 
 

Jurisdiction 

 

 

“(1) The Pensions Ombudsman may investigate and determine the 
following matters  - 

(a) a complaint made to him by or on behalf of an actual or potential 
beneficiary of an occupational or personal pension scheme who 
alleges that he has sustained injustice in consequence of 
maladministration in connection with any act or omission of a 
person responsible for the management of the scheme, …” 

 

“(1) In this Act, unless the context otherwise requires - 

“occupational pension scheme” means a pension scheme - 

(a) that - 

(i) for the purpose of providing benefits to, or in respect of, 
people with service in employments of a description, or 

(ii) for that purpose and also for the purpose of providing benefits 
to, or in respect of, other people, 

is established by, or by persons who include, a person to whom 
subsection (2) applies when the scheme is established or (as the 
case may be) to whom that subsection would have applied when 
the scheme was established had that subsection then been in 
force, 

or a pension scheme that is prescribed or is of 
a prescribed description; … 

(5) In subsection (1) “pension scheme” (except in the phrases “occupational 
pension scheme”, “personal pension scheme” and “public service 
pension scheme” ) means a scheme or other arrangements, comprised in 
one or more instruments or agreements, having or capable of having 
effect so as to provide benefits to or in respect of people - 

https://perspective.info/documents/act-psa1993/#act-psa1993-txt-146.7
https://perspective.info/documents/act-psa1993/#act-psa1993-txt-146.7
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.34
https://perspective.info/documents/act-psa1993/#act-psa1993-li-181.1.1.39
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(a) on retirement, 

(b) on having reached a particular age, or 

(c) on termination of service in an employment.” 

 

 

Review of Mr S’ IOD award 

 

 

 

 

 
15 Regulation 5, The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 
1996 (1996/2475) (as amended) 
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16 Boskovic 
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“So much is surely confirmed by the terms of Regulation 37(1), under which 
the police authority (via the SMP/Board) are to 'consider whether the degree 
of the pensioner's disablement has altered'. The premise is that the earlier 
decision as to the degree of disablement is taken as a given; and the duty - 
the only duty - is to decide whether, since then, there has been a change: 
'substantially altered', in the words of the Regulation. The focus is not merely 
on the outturn figure, but on the substance of the degree of disablement. 

 
17 The Police (Injury Benefit) Regulations 2006 (SI2006/932) (as amended) 
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In my judgment, then, the learned judge below was right to construe the 
Regulations as she did. Burton J's reasoning in paragraph 21 of Turner, 
which encapsulates the same approach, is also correct. The result is to 
provide a high level of certainty in the assessment of police injury pensions. 
It is not open to the SMP/Board to reduce a pension on a Regulation 
37(1) review by virtue of a conclusion that the clinical basis of an 
earlier assessment was wrong. Equally, of course, they may 
not increase a pension by reference to such a conclusion; and it is right to 
note that Mr Butler, appearing for the Board, voiced his client's concern that 
so confined an approach to earlier clinical findings might in some cases work 
to the disadvantage of police pensioners. Strictly that is so. But the clear 
legislative purpose is to achieve a degree of certainty from one review to the 
next such that the pension awarded does not fall to be reduced or increased 
by a change of mind as to an earlier clinical finding where the finding was a 
driver of the pension then awarded.” (emphasis added) 

 

 

“At the heart of Mr Lock's argument is his assertion that the fundamental 
principle, derived from the Laws judgment, is that, once a medical authority 
has reached a decision under the regulations, a later medical authority is 
bound by what Laws LJ described as the 'essential judgment or judgments' 
on which the earlier decision is based. It is therefore important to understand 
the context of the decision in that case. Laws concerned a reassessment 
under regulation 37 of the level of an injury pension already in payment 
under the regulations. Regulation 37 requires the police pension authority at 
intervals to consider whether the degree of the pensioner's disablement has 
altered. If it finds that the degree of disablement has substantially altered, 
the level of pension must be revised. The only duty on the authority carrying 
out the review is to decide whether there has been any substantial alteration 
in the degree of the pensioner's disablement. In all other respects, the 
requirement of finality which underpins the regulations prevents the authority 

 
18 In R (Doubtfire) v Police Medical Appeal Board [2010] EWHC 980 (Admin), the judge took the view that 
the SMP and/or PMAB were not bound by a previous diagnosis. In Evans, the judge held the opposing view. 
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carrying out the review from conducting any re-evaluation. It was in that 
context, therefore, that the Court of Appeal held that it was not open to a 
SMP, on a periodic review of an injury pension under regulation 37, to revise 
the level of pension on the grounds that the clinical basis of an earlier 
assessment of the pension[er]'s degree of disablement had been wrong. 

Regulation 32(2) is crafted in very different terms. Unlike regulation 37, 
which relates to periodic reviews of a pension already in payment, the option 
of a further reference to the medical authority is unrestricted in time. 
Furthermore, unlike a regulation 37 review, which only authorises 
reconsideration of whether the degree of the pensioner's disablement has 
altered, a further reference under regulation 32(2) may, by agreement, be 
made in respect of any final decision of a medical authority. In my 
judgment, the words 'any final decision' manifestly incorporates not 
only the decision itself but also evidence on which the decision is 
based. There is no reason in language, logic or policy to restrict the 
scope of the reference in the way in which review under regulation 37 
is limited. On the contrary, the purpose of regulation 32(2) is to allow the 
claimant and police pension authority, by agreement, to avoid an unfair 
outcome which the finality of decisions might otherwise create.” (emphasis 
added) 

 

 

 

“Dr Wood concludes that [Mr S] is suffering from a major depressive disorder, 
the origins of which are, at least to a degree, connected with his duties as a 
police officer. It is significant that he does not believe [Mr S] to be suffering 
from post-traumatic stress disorder. 
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19 Batt v Royal Mail [2011] EWHC 900 (Ch) 
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Mr S’ further comments 
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Ombudsman’s decision 
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“It is not open to the SMP/Board to reduce a pension on a Regulation 
37(1) review by virtue of a conclusion that the clinical basis of an earlier 
assessment was wrong.” 

 

 

 

 I do not uphold Mr S’ complaint against SPA. 

 

 
Anthony Arter 
Pensions Ombudsman 

28 March 2022 
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Appendix 1 
The Police Pension Scheme Regulations 1987 (SI1987/257) (as amended) 

 

“(1) A reference in these Regulations to a person being permanently 
disabled is to be taken as a reference to that person being disabled at 
the time when the question arises for decision and to that 
disablement being at that time likely to be permanent. 

(1A) For the purpose of deciding if a person's disablement is likely to be 
permanent, that person shall be assumed to receive normal appropriate 
medical treatment for his disablement, and in this paragraph 
“appropriate medical treatment” shall not include medical treatment that 
it is reasonable in the opinion of the police authority for that person to 
refuse. 

(2) Subject to paragraph (3), disablement means inability, occasioned 
by infirmity of mind or body, to perform the ordinary duties of a member 
of the force ... 

(3) Where it is necessary to determine the degree of a person's 
disablement it shall be determined by reference to the degree to which 
his earning capacity has been affected as a result of an injury received 
without his own default in the execution of his duty as a member of a 
police force: … 

(4) ... 

(5) In this regulation, “infirmity” means a disease, injury or medical 
condition, and includes a mental disorder, injury or condition.” 

 

“(1) Subject as hereinafter provided, the question whether a person is 
entitled to any and, if so, what awards under these Regulations shall be 
determined in the first instance by the police authority. 

(2) Where the police authority are considering whether a person is 
permanently disabled, they shall refer for decision to a duly qualified 
medical practitioner selected by them the following questions - 

(a) whether the person concerned is disabled; 

(b) whether the disablement is likely to be permanent; 

and, if they are further considering whether to grant an injury pension, 
shall so refer the following questions: - 
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(c) whether the disablement is the result of an injury received in the 
execution of duty, and 

(d) the degree of the person's disablement; 

and, if they are considering whether to revise an injury pension, shall so 
refer question (d) above.” 

 

“(1) Subject as hereinafter provided, where an injury pension is payable 
under these Regulations, the police authority shall, at such intervals as 
may be suitable, consider whether the degree of the pensioner's 
disablement has altered; and if after such consideration the police 
authority find that the degree of the pensioner's disablement has 
substantially altered, the pension shall be revised accordingly. 

(2) Where the person concerned is not also in receipt of an ordinary, ill-
health or short service pension, if on any such reconsideration it is 
found that his disability has ceased, his injury pension shall be 
terminated.” 

The Police (Injury Benefit) (Scotland) Regulations 2007 (SSI2007/68) (as amended) 

 

“(A1) This regulation applies in relation to a member of a police force who is a 
member of the 1987 scheme or 2006 scheme, and who is not a 
member of the 2015 scheme, at the time when the question as to 
whether the person is permanently disabled arises under these 
Regulations for decision. 

(1) Subject to paragraph (2), a reference in these Regulations to a person 
being permanently disabled is to be taken as a reference to that person 
being disabled at the time when the question arises for decision and to 
that disablement being at that time likely to be permanent. 

(2) In the case of a person who is totally disabled, … 

(3) For the purposes of deciding if a person's disablement is likely to be 
permanent, that person shall be assumed to receive normal appropriate 
medical treatment for their disablement, and in this paragraph 
“appropriate medical treatment” shall not include medical treatment that 
it is reasonable in the opinion of the police authority for that person to 
refuse. 

(4) Subject to paragraph (5), disablement means inability, occasioned 
by infirmity of mind or body, to perform the ordinary duties of a member 
of the police force ... 
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(5) Where it is necessary to determine the degree of a person's 
disablement it shall be determined by reference to the degree to which 
their earning capacity has been affected as a result of an 
injury received without their own default in the execution of their duty as 
a member of a police force … 

(6) Notwithstanding paragraph (5), “totally disabled” means incapable by 
reason of the disablement in question of earning any money in any 
employment and “total disablement” shall be construed accordingly. 

(7) Where a person has retired before becoming disabled … 

(8) In this regulation, “infirmity” means a disease, injury or medical 
condition, and includes a mental disorder, injury or condition.” 

 

“(1) Subject to the provisions of this Part, the question whether a person is 
entitled to any, and if so what, awards under these Regulations shall be 
determined in the first instance by the police authority. 

(2) Subject to paragraph (3), where the police authority are considering 
whether a person is permanently disabled , they shall refer for decision 
to a duly qualified medical practitioner selected by them the questions - 

(a) whether the person concerned is disabled; 

(b) whether the disablement is likely to be permanent, 

except that, in a case where those questions have been referred for 
decision to a duly qualified medical practitioner under regulation H1(2) 
of the 1987 Regulations, … a final decision of a medical authority on 
those questions under Part H of the 1987 Regulations, … shall be 
binding for the purposes of these Regulations; and, if they are further 
considering whether to grant an injury pension, shall so refer the 
questions - 

(c) whether the disablement is the result of an injury received in the 
execution of duty; and 

(d) the degree of the person's disablement, 

and, if they are considering whether to revise an injury pension, shall so 
refer the question in sub-paragraph (d). 

(3) … 

(4) ... 

(5) The police authority may decide to refer a question in paragraph (2) … 
to a board of duly qualified medical practitioners instead of to a single 
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duly qualified medical practitioner, and in such a case references in this 
regulation, regulations 31 and 32 and paragraphs 6(1)(a) and (2) of 
Schedule 6 to a medical practitioner shall be construed as if they were 
references to such a board. 

(6) The decision of the selected medical practitioner on the question or 
questions referred to them under this regulation shall be expressed in 
the form of a report and shall, subject to regulations 31 and 32, be final. 

(7) A copy of any such report shall be supplied to the person who is the 
subject of that report.” 

 

(1) ... 

(2) The police authority and the claimant may, by agreement, refer any final 
decision of a medical authority who has given such a decision to 
that medical authority for reconsideration, and the medical 
authority shall accordingly reconsider the decision and, if necessary, 
issue a fresh report, which, subject to any further reconsideration under 
this paragraph or paragraph (1) or an appeal, where the claimant 
requests that an appeal of which the claimant has given notice (before 
referral of the decision under this paragraph) be notified to the Scottish 
Ministers under regulation 31, shall be final. 

(3) If … a claimant and the police authority agree, to refer a decision to 
the medical authority for reconsideration under this regulation and 
that medical authority is unable or unwilling to act, the decision may be 
referred to a duly qualified medical practitioner or board of medical 
practitioners … agreed upon by the claimant and the police authority, 
and the duly qualified medical practitioner's or board of medical 
practitioners' decision shall have effect as if it were that of the medical 
authority who gave the decision which is to be reconsidered. 

(4) In this regulation a medical authority who has given a final decision 
means the selected medical practitioner, if the time for appeal from their 
decision has expired without an appeal to a board of medical 
referees being made, or if, following a notice of appeal to the police 
authority, the police authority have not yet notified the Scottish Ministers 
of the appeal, and the board of medical referees, if there has been such 
an appeal.” 

 

“(1) Subject to the provisions of this Part, where an injury pension is 
payable under these Regulations, the police authority shall, at such 
intervals as may be suitable, consider whether the degree of the 
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pensioner's disablement has altered; and if after such consideration the 
police authority find that the degree of the pensioner's disablement has 
substantially altered, the pension shall be revised accordingly. …” 
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Appendix 2 
Medical evidence 

 

 

“I am of the opinion that [Mr S] has suffered from a severe depressive illness 
(Major Depressive Episode). Part of the history suggests that there may have 
been psychotic features to this, given the beliefs expressed concerning 
disasters. 

[Mr S’] depression developed in the late 1990’s against a background of 
deteriorating health from the early 1990’s onwards and particular concern over 
his part in the Dunblane enquiry. 

Whilst it is possible to conceptualise this case as one of post-traumatic stress 
disorder further to [Mr S’] involvement in the Dunblane disaster, I do not think 
this is the most likely diagnosis, given the pattern of symptoms described here. 
It is understandable that [Mr S] should blame his involvement in this event and 
in the following enquiry for his symptoms. 

The cause of depressive illness is a complex issue with genetic and 
environmental features playing a part and it is probable that multiple stressors, 
including [Mr S’] specific feelings in relation to his role in the Dunblane enquiry 
are likely to have been of significance here. 

[Mr S’] depressive illness has been compounded by his excessive drinking 
which is now under control. 

[Mr S’] depressive illness has now fallen to the level of Dysthymic Disorder as 
defined in DSM IV. He has been reasonably successful in his rehabilitation, as 
far as work is concerned, and has the capacity to build back up to full-time 
employment in the course of the next year or so, should this be available to 
him. He is well suited to the type of role he is currently undertaking for his 
friend’s firm, which involves the care of people with learning disabilities. 

[Mr S] should be regarded as having a long term minor degree of disability, 
significantly less than the 50 to 75% disability calculated 3 years ago. I 
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estimate this to be in the 15 to 25% zone at present, falling to the 5 to 10% 
range within the next 12 months. The continuing disability here is principally in 
the form of [Mr S’] long term vulnerability to further episodes of depression, 
particularly in the face of adverse life events. 

[Mr S] requires long-term prophylactic treatment in order to minimise the risk of 
further episodes of depression, together with a particular need to control his 
intake of alcohol very strictly.” 

 

“I have been asked to comment on a report recently obtained from Dr Peter 
Wood. In that case, he recommended reducing the level of injury award and I 
believe that this was the only course of action, other than maintaining the 
status quo, open to him. The report is well constructed, in “medico-legal” 
format, reflecting Dr Wood’s main current professional activity, assessing 
compensation cases. 

Where I would differ from Dr Wood is in his acceptance of the primary 
underlying disorder. He uses orthodox psychometric tools (questionnaires) 
and applies DSM-IV (the American classification of mental illness) in a fairly 
straightforward way to arrive at his conclusions. 

My own view is that such questionnaire and the criteria set out in DSM-IV 
need very cautious use in the context of real or imagined conflict, all the more 
so if there is a financial interest. We see an epidemic today of the 
“medicalisation” of unhappiness, and I think there are many such cases which 
are open to other interpretations. 

A straightforward medical model (i.e. the person has been made ill by adverse 
events) has severe limitations and demonstrably is not serving society very 
well. The Prime Minister has recently drawn attention to this explosion in 
apparent incapacity and the need for change, views with which I would entirely 
agree. 

Of course some people do become ill. However, many of the problem cases 
which arise in the police context are characterised by disenchantment, 
perceived conflict, the adoption of the sick role and illness behaviour, with 
obvious financial imperatives to motivate and sustain such behaviour. Health 
is only one factor in a complex social situation that involves personal, 
motivational and financial issues. 

There is a difficulty in sourcing robust and challenging psychiatric opinions. 
Psychiatrists and psychologists have to a degree a vested interest in this 
culture of disability. It is also safer and easier to collude with the patients than 
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to take a contrary view, and risk conflict, complaints, abuse, perhaps even 
violence, and possible legal proceedings. 

Dr Wood did take a robust view of the prognosis in this case but I am not 
certain how helpful his involvement would be in the majority of cases. I am 
trying to source alternative psychiatric opinions in connection with other 
clients, and I will advise you if I can identify some doctors whose views are 
likely to be constructive.” 

 

“Currently, depressive symptoms are less severe and the periods between 
those episodes of low moods are longer. At our session today [Mr S] was 
expressing concerns about the review of the terms of ill health retirement 
which have reduced his pension considerably. He has the option of appealing 
against this decision and, if he decides to take this course of action, updated 
reports will be required from those of us involved in his treatment. I have 
therefore agreed to send a copy of this letter to [Mr S] as well as to his GP. 

In the meantime, I have a further appointment to see [Mr S] in two weeks’ 
time.” 

 

“In summary, I feel that [Mr S] has a background level of anxiety and 
depressive symptoms. However, these are exacerbated at time of personal 
stress and he would not be fit to return to a stressful working environment.” 
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“During the consultation he showed features of anxiety but he spoke fluently 
and well about his police history and the trauma of Dunblane and the 
subsequent Cullen Inquiry. There were moments when he became quite 
emotional. 

He has obviously struggled with stressful full time work, but he is determined 
to make further attempts. Dr McGregor stated that he was finally discharged 
from the psychology service in October 2006 and he has not required further 
referral to a psychiatrist or a psychologist. 

I am of the opinion that [Mr S] will continue to make progress although there 
will be time when his mental state will relapse.” 

 

“It is 14 years since [Mr S] was retired from police service on health grounds 
and during that period he estimates that he has worked for a total of 3 years. 
During these years of work he earned an estimate £45,000 per annum. He last 
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worked in 2009. I found information from you within the file that suggested that 
his salary at the time of retirement approached £60,000. A rough calculation of 
14 years at £60,000 compared to £45,000 for 3 years leads me to conclude 
that his earnings disadvantage caused by ill health since retirement has been 
substantial. I believe that it is reasonable to assume that this disadvantage is 
caused by the disability that was the reason for his retirement and represents 
a Major Degree of disability in employment terms of between 51% and 75% in 
the terms of the Police Pension Regulations 1987.” 

 

“In considering the scale of mental health deterioration and the reduced 
capacity to cope from 2002 onwards I would concur that [Mr S] would not have 
been mentally fit to engage fully in anything considered to be anxiety 
provoking which could act as a trigger back to the Dunblane incident, the 
Police and how he had been treated … From what has been stated and 
recorded by [Mr S] it would appear that such Police conduct and mistreatment 
would have detrimentally affected this individual’s mental health … It would 
appear that [Mr S] has been severely disadvantaged in his capacity to 
comprehend, understand and respond fully to basic expectations made of him 
… I also support [Mr S’] preference for no unnecessary contact with the [SPA] 
in future given that such contact can cause this patient such emotional 
distress and mental health deterioration. It is hoped that [Mr S] can at some 
point in the near future maintain a level of prolonged mental health to enable 
improved day to day functioning.” 

 

 
20 Dr Morris referred to the Diagnostic and Statistical Manual for Mental Disorders, 5th Edition Text Revision 
(DSM-V-TR), American Psychiatric Association, 2015. 
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