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Ombudsman’s Determination 
Applicant Mr L  

Scheme  The Royal Ordnance Pension Scheme (the Scheme) 

Respondents BAE Systems plc (the administrator)  

Royal Ordnance (Crown Service) Pension Scheme Trustees 
Limited (the Trustees) 

Royal Ordnance plc (the Employer) 

Outcome  
 

Complaint summary  
 

 

Background information, including submissions from the parties 
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Adjudicator’s Opinion 
 

• Members’ entitlements to benefits when taking early retirement due to ill health 
are determined by the scheme rules or regulations. The scheme rules or 
regulations determine the circumstances in which members are eligible for ill 
health benefits, the conditions which they must satisfy, and the way in which 
decisions about ill health benefits must be taken. 

• Clause 12 of the Rules (Clause 12), later replaced by a Deed dated 26th March 
2004, gives the Trustees power to delegate to any one or more persons appointed 
by them such of their powers they consider necessary for the convenient 
administration of the Scheme. 

• In Mr L’s case, the pertinent rule is Rule A15 (see Appendix). To receive a Full 
Medical Retirement pension, Mr L would have to satisfy the conditions set out in 
Part a(ii) of this rule and be considered permanently incapable of undertaking: 

o any regular work that the Trustees believe is reasonable for him to 
undertake for the Employer; and 

o any work again (in any capacity) which the Trustees consider is 
reasonable (whether or not with the Employer). 

• The decision as to whether Mr L met the requirement at the relevant time was for 
the Trustees to make. However, in this case the Trustees had delegated this 
responsibility to the Committee in accordance with Clause 12. 

• The decision was a finding of fact. Mr L either met the requirement for a Full 
Medical Retirement pension or he did not. Given the nature of the decision, it was 
appropriate for the Committee to seek medical advice before making its decision. 
However, it was not bound by the advice it received and it should come to a 
properly considered decision of its own. 

• The Committee was entitled to rely on the advice it received unless there was a 
good reason why it should not have done so or should not have done so without 
seeking clarification. The Committee was only expected to review the medical 
evidence from a lay perspective. It was not expected to challenge a medical 
opinion. 

• The Adjudicator did not agree with Dr Goldsmith’s interpretation of the Rules. In 
his view Rule A15 (d) (ii) makes clear that if a member is in retirement on grounds 
of incapacity his pension may be increased to Full Medical Retirement if the 
Trustees and the Principal Employer are both satisfied that, in the light of 
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subsequent medical evidence relating to the state of the member’s physical or 
mental health, it is warranted.  

• So, the Rules do allow for review of the original decision. The question was 
whether Dr Goldsmith’s misinterpretation changed the outcome causing Mr L 
injustice.  

• Dr Goldsmith had considered all the previous assessments, including the initial 
report from Dr Kellerman and Dr Evans’ review in February 2018. As Dr Goldsmith 
pointed out, Dr Evans made it quite clear why he believed that an incapacity 
pension was the right level of award in February 2013.  

• Dr Goldsmith also considered Dr Kileen’s opinion and rejected it as she had made 
no effort to suggest that part-time or sedentary work could not be undertaken 
safely by Mr L, even though this was something that had been suggested 
previously.  

• In the Adjudicator’s opinion, the conclusion reached by Dr Goldsmith was not 
unreasonable and was supported by the comprehensive report produced by Dr 
Evans some nine months previously. Dr Evans had addressed the necessary 
eligibility test.  

• The evidence indicated that, despite the flaw in Dr Goldsmith’s report, the 
outcome was not adversely affected by it and, therefore, Mr L had not sustained 
injustice. 
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 I do not uphold Mr L’s complaint. 

 
 
Anthony Arter 

Pensions Ombudsman 
14 July 2021 
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Appendix  

“(a) This Rule applies to a Crown Service Member who is either Retired on 
account of Incapacity not amounting to Full Medical Retirement or subject to Full 
Medical Retirement (as hereinafter defined). For the purposes of this Rule: 

 
(i) “Incapacity” means physical or mental deterioration in health 

which exists at the time the Member’s employment ends and 
which, in the opinion of the Trustees (acting on the advice of the 
Medical Officer and/or in reliance upon evidence of a registered 
medical practitioner(s) produced by the Member), is sufficiently 
serious to Permanently prevent the Member from following his 
normal job, or any comparable job offered by the Employers 
which the Trustees consider is reasonable, without necessarily 
preventing him from working in any capacity in the future. It does 
not mean simply a decline in energy or ability; and 

 
(ii) “Full Medical Retirement” means Retirement from Service due to 

the state of the Member’s physical or mental health (resulting 
from accident or bodily or mental infirmity) which exists at the 
time the Member’s employment ends and which, in the opinion of 
the Trustees (acting on the advice of the Medical Officer and/or 
in reliance upon evidence of a registered medical practitioner(s) 
produced by the Member), Permanently prevents the Member 
from undertaking any regular work that the Trustees believe is 
reasonable for the Member to undertake for the Employers and is 
sufficiently serious such that the Member will be unable to 
undertake any work again (in any capacity) which the Trustees 
consider is reasonable (whether or not with the Employers); 

 
(iii) … 

 
(iv)  “Retirement” means retirement from Service: 

(i) at the election of the Member; or 

(ii) of the Member by the Member’s Employer; 

and “Retired” shall be construed accordingly; 

(v) “Permanently” means on the balance of probabilities until at least  
the Member’s Normal Pension Age. In determining the balance 
of probabilities regard should be given to existing medical 
treatments. 
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(b) If the Crown Service Member is Retired on account of Incapacity not 
qualifying the Member for Full Medical Retirement he will, subject to the 
approval of the Principal Employer and the Trustees, be paid an immediate 
pension and lump sum on retirement calculated in accordance with paragraph 
(a) of Rule A14 but as if the reference to “Longevity Adjustment Factor 1” in that 
paragraph were a reference to Longevity Adjustment 

(c) If the Crown Service Member is subject to Full Medical Retirement and he 
has completed on retirement at least five years’ Qualifying Service, he will be 
paid an immediate pension and lump sum on retirement calculated in 
accordance with Rule A14 (but as if the reference to “Longevity Adjustment 
Factor 1” in that paragraph were a reference to Longevity Adjustment Factor 2 
and subject to the limits specified in Annex I), with Pensionable Service 
enhanced by the period which would have been included in Pensionable Service 
if he had stayed in Service working Full-time Hours until Normal Pension Age 
(treating the period of enhancement as Pensionable Service after 31 March 
2006 but using the Normal Pension Age in force at the date on which his 
Pensionable Service ceases) subject to a minimum period equal to that which 
would have applied to him had he remained in membership of his Former 
Scheme (hereinafter the enhancement is called “Potential Service”). 

(d) (i) If a Crown Service Member who retired on grounds of Incapacity or Full 
Medical Retirement prior to 1 June 2011156 and is in receipt of a pension 
in accordance with paragraph (b) or (c) of this Rule (as applicable) 
recovers before Normal Pension Age sufficiently to be able in the opinion 
of the Trustees to earn an income, which when taken together with the 
pension being paid in accordance with paragraph (b) or (c) of this Rule 
(as applicable) is at a level which exceeds or could be reasonably 
expected to exceed the level of his earnings had he remained in Service, 
then the Trustees may at their absolute discretion from time to time 
reduce or suspend his pension until Normal Pension Age. However, the 
Trustees will not reduce or suspend the pension described in this 
paragraph to the extent that doing so would result in the pension being 
treated as an “unauthorised payment” (as defined in section 160(5) of the 
Finance Act 2004).157 

If a Crown Service Member who retires on grounds of Incapacity or Full 
Medical Retirement on or after 1 June 2011 and is in receipt of a pension 
in accordance with paragraph (b) or (c) of this Rule (as applicable) 
recovers before Normal Pension Age such that, in the opinion of the 
Trustees, he no longer meets the definition of Incapacity or Full Medical 
Retirement (as the case may be), then the Trustees may at their absolute 
discretion from time to time suspend his pension until Normal Pension 
Age. If a Crown Service Member has retired on grounds of Full Medical 
Retirement and no longer meets that definition but does meet the 
definition of Incapacity then the Trustees may choose to recalculate his 
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pension on the basis of Incapacity. However, the Trustees will not reduce 
or suspend the pension as described in this paragraph if or to the extent 
that doing so would result in the pension being treated as an 
"unauthorised payment" (as defined in section 160(5)of the Finance Act 
2004).  

       (ii) If: 

(A) a Crown Service Member is in retirement on grounds of 
Incapacity, and 

(B) is in receipt of a pension in accordance with paragraph (b) of this 
Rule, and 

(C) the Trustees and the Principal Employer are both satisfied that, in 
the light of subsequent medical evidence relating to the state of the 
Member’s physical or mental health (resulting from accident or bodily 
or mental infirmity) existing at the time the Member’s employment 
ended that it would have been appropriate to treat that Crown Service 
Member as being subject to Full Medical Retirement, with effect from 
such date as the Trustees and the Principal Employer may together 
determine, the Crown Service Member’s pension shall be increased to 
such level as the Principal Employer and the Trustees determine it 
would have been at as at that date had the Crown Service Member 
been subject to full Medical Retirement under paragraph (c) of this 
Rule. For the avoidance of doubt: 

♦ no additional lump sum shall be payable but the Principal 
Employer and the Trustees may determine that the pension 
payable to the Crown Service Member may be increased by 
the pension equivalent of the lump sum that would have been 
payable under paragraph (c) of this Rule, and 

♦ paragraph (d)(i) of this Rule shall continue to apply to that 
Crown Service Member, and 

♦ no increase shall be made beyond a level which would cause 
the pension to be treated as an “unauthorised payment” (as 
defined in section 160(5) of the Finance Act 2004. 

(e) For a Transferred Past Service Member who attains State Pension Age 
before 28 September 2000, the pension payable under this Rule will be 
reduced from State Pension Age in accordance with the terms set out in Annex 
V. 

(f) The pension payable under this Rule from State Pension Age shall be not 
less than the total of the Equivalent Pension Benefit and the Guaranteed 
Minimum Pension in accordance with Annex II. 
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(g) If the Trustees receive evidence from the Medical Officer that a Crown 
Service Member is expected to live for less than one year at the time a 
pension in accordance with paragraph (c) of this Rule is to begin to be paid to 
him, the Member may elect with the approval of the Trustees to commute the 
whole of his pension (but not that of his Adult Dependant or Eligible Children) 
in exchange for a single lump sum. Where such commutation takes place on 
or after 14 June 2006, it shall include the Member's Guaranteed Minimum 
Pension. The amount of the lump sum will be calculated on a basis certified as 
reasonable by the Actuary. This will be allowed only if payment of a "serious ill-
health lump sum" is permitted under Part 4 of the Finance Act 2004. 

The commutation of benefits under this Rule A15(g) will not affect any 
pensions payable to the Member's Adult Dependant or Eligible Children. Such 
pensions shall be payable under, and payable from, a separate arrangement in 
respect of the Member for the purposes of the Finance Act 2004.” 
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