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Ombudsman’s Determination 
Applicant Ms I 

Scheme  Local Government Pension Scheme (LGPS) 

Respondents Bolton at Home 

Greater Manchester Pension Fund (GMPF) 

Outcome  
 

Complaint summary  
 

Background information, including submissions from the parties 
Background 

 

 

 

“(1) Where a member leaves a local government employment by reason of 
being permanently incapable of discharging efficiently the duties of 
that employment or any other comparable employment with 
his employing authority because of ill-health or infirmity of mind or body, 
he is entitled to an ill-health pension and grant. 

(2) The pension and grant are payable immediately. 
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(5)1 In paragraph (1) - 

“comparable employment” means employment in which, when 
compared with the member's employment - 

(a) the contractual provisions as to capacity either are the same or 
differ only to an extent that is reasonable given the nature of 
the member's ill-health or infirmity of mind or body; and 

(b) the contractual provisions as to place, remuneration, hours of 
work, holiday entitlement, sickness or injury entitlement and 
other material terms do not differ substantially from those of 
the member's employment; and 

“permanently incapable” means that the member will, more likely 
than not, be incapable, until, at the earliest, his 65th birthday.” 

 

“(6) If a member who has left a local government employment before he is 
entitled to the immediate payment of retirement benefits (apart from this 
regulation) becomes permanently incapable of discharging efficiently 
the duties of that employment because of ill-health or infirmity of mind 
or body – 

(a) he may elect to receive payment of the retirement benefits 
immediately, whatever his age, and …” 

 

 

 

                                            
1 Paragraphs (3) and (4) were revoked, with effect from 1 April 2004, by The Local Government Pension 
Scheme (Amendment) Regulations 2004 (SI2004/573 
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“She has had no specialist assessment and no significant treatment for her 
depression and I am afraid I do not count so many years of person centred 
counselling as sufficient treatment, it is very difficult to decide on a date at 
which she might have become permanently incapacitated. I have therefore 
had to decide a date pragmatically after which I feel it would be unreasonable 
to expect sufficient improvement to return to her former employment.” 
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“I cannot agree that there was good medical evidence to recommend 
permanent incapacity in 2005 on the basis that I have stated.” 

 

 

“The psychiatric report from Dr Elliott is very helpful. It confirms that she was 
suffering from a moderate depressive episode and, indeed, I carried out a 
hospital anxiety and depression score when I saw her and she still scores 
moderate anxiety and depression. Professor Elliott commented on the fact that 
psychological therapy (cognitive behavioural therapy) and anti-depressant 
medication might improve her symptoms. However, over the course of the last 
eight years since she has been off sick, she has taken anti-depressants for a 
matter of a few months only. She has had continued person centred 
counselling every fortnight for about the last six years. It seems that at no 
point in the period of time has anybody suggested referring her to specialist 
services, even though she was considered by her GP to be permanently 
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unable to work and has been assessed for incapacity benefit etc. I found it 
staggering that she has not received any specialist advice or assessment. 

[Ms I] is of the opinion that her thyroid condition makes her feel unwell and 
compounds any depression. It is extremely rare for thyroid problems such as 
hers to cause ongoing symptoms once the condition is diagnosed and treated. 
I really do not think that her under active thyroid can be considered a reason 
for permanent incapacity from her work. What has clearly happened, however, 
is that she has developed a chronic depressive state which has not been 
treated. 

My opinion is that in 2005 when she was dismissed, it was perfectly 
reasonable to suppose that was she referred for specialist treatment with full 
dosage anti-depressant medication and cognitive therapy, one would have 
expected a recovery from her illness. Depression is a very treatable condition. 

The problem then arises in that she has not been treated and I note Dr Fox’s 
report where he comments on the reduced likelihood of her making a full 
recovery even with full treatment and I believe his report was part of the 
Employment Tribunal process, which means it will date from around 2006. We 
are now four years further on. 

While therefore I cannot agree that there was good medical evidence to 
recommend permanent incapacity in 2005 on the basis I have stated, i.e. that 
depression is a very treatable condition and that she had not been referred for 
any specialist assessment and had not commenced any treatment which one 
would have expected to have made her better. This is particularly the case as 
she still states now that it was not work which was the major issue but the fact 
that she felt too ill to do the work.” 
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Ms I’s position 
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GMPF’s position 

 

Bolton at Home’s position 

 

Adjudicator’s Opinion 
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2Sampson v Hodgson [2008] All ER (D) 395 (Apr) 
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 Ms I did not accept the Adjudicator’s Opinion and the complaint was passed to me to 
consider. Ms I provided her further comments which do not change the outcome. I 
agree with the Adjudicator’s Opinion and I will therefore only respond to the key 
points made by Ms I for completeness. 

Ombudsman’s decision 
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 Therefore, I do not uphold Ms I’s complaint. 

 
Anthony Arter 

Pensions Ombudsman 
14 August 2019 
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Appendix 1 
Medical evidence 

Dr Littlewood, GP, 19 October 2004 

 

 

“At the moment I do not think that she is fit for work. She is tense and her 
concentration is poor. Her energy levels are low. Treatment for depression 
with antidepressants is generally effective, but sometimes medication and 
dosages have to be changed. If treatment fails then usually we would refer to 
a psychiatrist. Left untreated depression usually resolves itself, often over an 
eighteen to twenty-four month time scale. It is possible that deterioration can 
occur before an improvement. I find it difficult to state the likely length of any 
continued absence. 

On 9.6.043, I had notice from the Social Security Department that they had 
decided that [Ms I] had not met the threshold of incapacity from that date. 
Since then we have not been giving her sicknotes … 

In view of her long history of depression, which has not been helped by stress 
at work, I would support [Ms I] in her early retirement on health grounds … It 
could be that at some stage in the future [Ms I] will be able to do work of a less 
stressful nature.” 

Professor Elliott, consultant psychiatrist, 10 April 2006 

 

                                            
3 Ms I has explained that her Incapacity Benefit was reinstated on appeal. 
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“In my opinion, [Ms I] has suffered and is still suffering from several significant 
psychological sequelae beginning probably around the time she developed 
her hypothyroidism and certainly in the months after she was initially signed off 
work, and continuing more or less with the same frequency and severity until 
the present. Depression and hypothyroidism are commonly associated. 

In my opinion, her symptoms represent a chronic moderately severe 
“Depressive Episode” as defined … 

In my opinion, [Ms I’s] Depressive Episode was substantial and affected her 
life significantly, and has lasted from probably before she was originally signed 
off work but definitely from the time she was diagnosed by her GP in 2003, 
until the present.” 

 

Dr Fox, consultant occupational physician 

 

“In summary, [Ms I] had insidious onset of underactive thyroid with typical 
presentation including depression and fatigue. The thyroid condition was 
quickly treated and stabilised biochemically but she has been left with 
enduring fatigue and depression. She has chosen not to take any medical 
treatment for depression, only pursuing counselling from 2004 to date. She is 
currently by no means fully well and still has ongoing symptoms of depression 
with anxiety and fatigue. In my opinion the thyroid condition is likely to be 
permanent and to require long-term medication. The typical lifespan of 
untreated depression is about two years and obviously she has exceeded this. 
One would still anticipate eventual recovery, but the longer the condition 
persists the smaller the chances of full recovery. 

At this point I would suggest that further improvement is still likely but there 
may be a residual impairment. However, the condition may well still respond to 
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appropriate medical treatment, were she to pursue this. I would therefore not 
consider the depression to be a permanent condition. 

With regard to the failed return to work in 2004, it would appear that [Ms I] was 
unlikely to be able to return to her normal position because of her perceptions 
of the stress of the emotional demands of confrontation at that time. She 
would appear not to have had the stamina at that time for her normal working 
hours but may have been able to improve her stamina to her normal part-time 
hours, or thereabouts, with a gradual phased return, probably over two months 
or more … I do not anticipate she would have returned to her normal role but 
may have been able to undertake a less “stressful” role … 

… [Ms I] appears to suffer from two chronic problems. Firstly, she has an 
under-active thyroid that requires medical treatment to stabilise and this is 
likely to be a long-term condition. Secondly, she is suffering from depression 
and has been doing so for about four years … 

The thyroid problem will not disappear and should be considered as 
permanent … I would anticipate that the depressive condition will disappear in 
the long-term future, particularly if she chooses to pursue medical treatment, 
but after such a protracted illness it is possible there may be a degree of 
residual impairment … 

In my opinion, making reasonable adjustments may have enabled her to 
return to work but it was still unlikely that she would return to her former 
position … She may well have been able to undertake alternative work 
perceived as less stressful, for example a more administrative role with less 
confrontation. 

It is very difficult to comment specifically on her health at points in time in the 
past as the only corroborative evidence is the brief entries in her General 
Practitioner’s notes at various points in time. From the level of reported 
symptoms documented in March and April 2004 …I expect it is unlikely she 
would have returned to work successfully at that time … Unfortunately her 
onward progress is then clouded by a perception of improvement once she 
was dismissed … there are no consultations for emotional health issues until 
her father passed away in January 2006 … 

Currently she still has symptoms of fatigue and depression … However, I do 
consider she would be able to return to work in some capacity, even with her 
former employer, were she able to put the political and emotional issues 
around the matter to one side. Were she to do so, it would need to be with the 
above adjustments and would be unlikely to be in to her former role …” 

Dr Mirza, GP, 1 June 2009 and 2 July 2010 
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Appendix 2 
The Local Government Pension Scheme Regulations 1997 (SI1997/1612) (as 
amended) 

 

“(1) Any question concerning the rights or liabilities under the Scheme of 
any person other than a Scheme employer must be decided in the first 
instance by the person specified in this regulation. 

(2) Any question whether a person is entitled to a benefit under the 
Scheme must be decided - 

(a) … and 

(b) in any other case by the Scheme employer who last employed 
him. 

… 

(9) Before making a decision as to whether a member may be entitled 
under regulation 27 or under regulation 31 on the ground of ill-health or 
infirmity of mind or body, the Scheme employer must obtain a certificate 
from an independent registered medical practitioner who is qualified in 
occupational health medicine as to whether in his opinion 
the member is permanently incapable of discharging efficiently the 
duties of the relevant local government employment because of ill-
health or infirmity of mind or body.” 

 

The Local Government Pension Scheme (Administration) Regulations 2008 
(SI2008/239) (as amended) 

 

“(1) The appropriate administering authority must give its decision on an 
application under regulation 60 by notice in writing - 

(a) to the applicant; and 

(b) if that authority is not the employing authority, to the employing 
authority, 

before the expiry of the period of two months beginning with the date 
the application was received. 

(2) … 

(3) A notice under paragraph (1) must include - 
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(a) a statement of the decision; 

(b) in a case where a decision was given under regulation 59, an 
explanation of whether and, if so, the extent to which that 
decision is confirmed or replaced; 

(c) a reference to any legislation or provisions of the Scheme on 
which the authority relied; 

(d) in a case where the disagreement relates to the exercise of a 
discretion, a reference to the provisions of the 
Scheme conferring the discretion; 

(e) a statement that the Pensions Advisory Service is available to 
give assistance in connection with any difficulty with the 
Scheme which remains unresolved; and 

(f) a statement that the Pensions Ombudsman may investigate and 
determine any complaint or dispute of fact or law in relation 
to the Scheme made or referred in accordance with the Pension 
Schemes Act 1993; and 

(g) the addresses at which the Pensions Advisory Service and the 
Pensions Ombudsman may be contacted.” 
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