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Ombudsman’s Determination 

Applicant Mr S  

Scheme  The GCP UK Pension Plan (the Plan) 

Respondent GCP Applied Technologies UK Limited (GCP) 

Outcome  

 

Complaint summary  

 

Background information, including submissions from the parties 

 

 

“Any pension or annuity currently payable out of the Plan shall be reviewed 

from time to time by the Principal Employer having regard to the rise in the 

Index and the financial state of the Fund and may from time to time be 

increased by such amount and at such time as the Principal Employer at its 

discretion acting on the advice of the Actuary, shall decide.” 
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• GCP had reassured him that discretionary increases had been funded when it 

asked him to choose between the Plan and a personal pension. 

• In 2017, a pensioner had organised a petition asking for discretionary pension 

increases for members with pre1997 service that suggested pensions in payment 

could be augmented under the 2018 Rules, but no action had been taken. 

 When he started drawing his pension in 1995, its value was close to the national 

average wage; now it was about two thirds of it and had been seriously eroded. 

He had suffered severe financial loss

 

 

Adjudicator’s Opinion 
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   explain why

.

.

 non 

statutory and 

 egarding discrimination, the different treatment for members with pre and post  

April 1997 service resulted from a legal requirement and not a decision by GCP. 

 Augmenting pensions was a discretionary power and GCP could choose not to 

use it to award pension increases if it did not deem it appropriate to do so.

 Mr S did not accept the Adjudicator’s Opinion and in response made the following 

submissions:- 

• GCP had not disclosed the actuarial reports to support its claim that it had decided 

not to award discretionary grants for financial reasons.  

• The Trustees provided no evidence that the Plan could not afford to provide 

increases for pre 1997 service. On the contrary, the financial information provided 

in the Newsletters indicated that the Plan was in good financial health. 

• It may have been the Trustees who stated that the Plan could not afford 

discretionary pension increases, but there was no doubt the information was 

provided by GCP. 

• GCP used the legislation as a pretext in order to avoid paying discretionary 

pension increases for pensioners with pre1997 service and had not provided 

financial information to support its decision not to do so. The requirement to pay 

increases to one group did not imply or require that other groups should be 

treated less well. 

• He also questioned the validity of GCP using its “discretion” to disadvantage one 

group of pensioners who had been encouraged to stay in the Plan in 1988, with 

the expectation of regular pension increases. 
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Ombudsman’s decision 
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T  had  

non statutory and 

 egarding Mr S’ complaint about discrimination, I find the different treatment for 

members with pre and post 6 April 1997 service resulted from a legal requirement in 

the Pensions Act 1995. It was not a decision made by GCP. I agree with GCP’s 

statement that it did not intentionally disadvantage members with pre 1997 service.

 I find that GCP reached a decision in a proper manner and arrived at a decision 

which was not perverse. I consider that its decision not to award discretionary 

increases for post 1997 service on financial grounds was not unreasonable. 

 I do not uphold Mr S’ complaint. 

 
 
Anthony Arter 

Pensions Ombudsman 
 
12 January 2021 
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Second Schedule.  

Any pension or annuity currently payable out of the Plan 
shall be reviewed from time to time by the Principal Employer having 
regard to the rise in the Index and the 

y such amount and at such time 
the Principal Employer at its discretion acting on the advice of 
the Actuary shall decide. Provided that no increase shall be granted 

 

 

Provided that Revenue Approval would not thereby be prejudiced.
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the Earner is a woman and dies on or after 6 April 1989 leaving a 

widower, the weekly rate of the pension provided for him under the Plan 

shall be not less than half of that part of the Earner's Guaranteed 

Minimum which is attributable to earnings for the tax year 1988/89 and 

subsequent tax years. 

 The Guaranteed Minimum Pensions referred to in sub-rule (b) shall, insofar 
as they are attributable to earnings in the tax years from (and including) 
1988/89, be increased in accordance with the requirements of section 37A 
of the Social Security Pensions Act 1975 and to the extent of any orders 
made thereunder

:,' ..

Guaranteed Minimum Pension (GMP)  

GMP is the minimum pension entitlement for members who were contracted out of the 

State Earnings Related Pension Schemes (SERPS) prior to April 1997.  

Final salary schemes (COSRs) are required to provide increases on any GMP earned after 

6 April 1988 in line with the annual measure of UK inflation each September, with a 

maximum of 3%. There is no requirement on COSRs to provide increases on GMP earned 

before 6 April 1988. 

However, a COSR does not have to increase any part of a pension built up from savings 

made before 6 April 1997, except for the GMP. 

GMP must currently be increased each year as follows: 

 

• GMP built up before 6 April 1988 is not subject to a statutory requirement to be 

increased* 

• GMP built up from 6 April 1988 to 5 April 1997 is increased by the scheme up to a cap 

of 3% 
 

 

 

 

https://www.barnett-waddingham.co.uk/comment-insight/briefings/lloyds-high-court-rules-gmp-equalisation/
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Appendix 2 

The GCP UK Pension Plan.  

Definitive Trust Deed and Rules dated 21 March 2018. 

Summary of Rule 7 that sets out the provisions for increases to pensions in 

payment. 

 

 

 

Note: Each year, the Plan must increase pensions (above GMP) as follows: 

• any pension built up after 6 April 1997 is increased in line with the consumer prices 

index (CPI) or 5%, whichever is lower. 

• any pension built up after 6 April 2005 is increased in line with the consumer prices 

index (CPI) or 2.5%, whichever is lower. 

The Plan does not have to increase any part of the income built up from savings made 

before 6 April 1997, except for the GMP. 

Rule 11.1 Augmenting the benefits  

Subject to Rule 11.2 and to the consent of the Principal Employer, the Trustees may 

provide additional or new benefits which when payable would qualify as Authorised 

Member Payments for any Member, a dependant of a Member or other person entitled or 

prospectively entitled to receive benefits under the Plan.  

Subject to Rule 11.2, if the Principal Employer requests, the Trustees must provide 

additional or new benefits which when payable would qualify as Authorised Member 
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Payment for any Member, dependant of a Member or other person entitled or 

prospectively entitled to receive benefits from the Plan.  

Rule 11.2    Contributions by the Employer 

Before the Trustees provide any additional or increased benefits in accordance with Rule 

11.1, the relevant Employer must first agree to pay to the Trustees such sums (if any) as 

the Trustees consider, on Actuarial Advice, to be appropriate. 

 
Applicability of the Deed and Rules 

 Clause 2  
 
The Definitive Trust Deed and Rules shall replace all documents governing the Plan. The 
Rules shall apply with effect from the date of this Deed or from such other dates as are 
either specified in the Rules or required by law. However, they shall not change the 
benefits payable in respect of Members whose Pensionable Service ceased before that 
date unless otherwise specified in the Rules. 
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Appendix 3 
 
Extracts from the 1988 Grace UK Pension Plan booklet. 
 
…no provision for regular and automatic increases to pensions…if the cost of living has 
risen substantially…then additional increases to pensions in the course of payment may 
be granted. The Companies’ payments to the Plan include a contribution for this 
purpose… 
 
The Company may review your pension and make increases from time to time to help 
offset the effects of inflation, provided sufficient resources are available. 

 
1996   Option to change 

 
Discretionary increases on pension in excess of Guaranteed Minimum Pension paid from 
the Grace UK Pension Plan have historically been granted.  
 
Extracts from 1997 letter to pensioners from the Trustees 
 
Limited Price Indexation 
 
The Trustees and the Pensioner Representatives have received a number of letters 
following the article on Limited Price Indexation (LPI) published in this year’s Trustees' 
Report. 
 
Most of the letters criticised the Company for restricting LPI to pensions earned after 5 
April 1997. In the Trustee's Report we did not make the connection between the 
requirements of the 1995 Pension Act and LPI clear enough.  
 
We therefore wish to stress that LPI has been introduced by the Pensions Act and is not a 
Company decision. Under this legislation, only pensions earned by service completed after 
5 April 1997 will receive these LPI increases, which are increases in line with the increase 
in Retail Price Index, subject to a maximum of 5% a year.  
 
It is appreciated that the discretionary increases to pensions awarded by W R Grace is the 
subject of much comment from pensioners particularly when inflation is low. However, 
discretionary increases of approximately 75% of the increase in Retail Price Index have 
been awarded at intervals over the years, including years when the year on year increase 
in RPl was much higher than 5%. 
 

Extracts from 4 May 1999 communication to pensioners 
 
Increases are at the discretion of the Company. 
 
In the past Grace has usually increased pensions by 75% of the inflation rate, when 
inflation is about 10% since the last pension increases. The discretionary increase is 
related to a proportion of the rise in the Retail Prices Index (RPI) since the date of the last 
discretionary increase provided by the Plan. 
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1999 Pension News 
 
Increases are at the Company's discretion. However, Grace’s practice has been to 
implement an increase whenever the Retail Price Index goes up by about 10% since the 
date of the last increase. 
 
Pensions can only be reviewed according to the Trust Deed and 
Rules. In the Grace Plan provision is made for periodic reviews as decided by the 
Company and not according to a fixed date. The Company's practice is to provide an 
increase whenever the rise in the Retail Price Index reaches a certain level. 
 
Grace UK Pension Plan Booklet 2000 
 
If you have Pensionable Service before 6 April 1997 the Company may review that part of 
your pension and make increases from time to time, to help offset the effects of inflation. 
These increases are discretionary. 
 
2017 Grace UK Pension Plan Booklet      Leaflet for employees who joined the Plan 
before 1st October 2003. 
 
If you have Pensionable Service before 6th April 1997, the Company may review that part 
of your pension and make increases from time to time, to help offset the effects of inflation. 
These increases are discretionary. Discretionary increases have been provided from time 
to time in respect of pre 6th April 1997 Pensionable Service.  Decisions on discretionary 
increases are made by the Company.  
 
If you have Pensionable Service before 6th April 1997, the Company may review that part 
of your pension and make increases from time to time, to help offset the effects of inflation. 
These increases are discretionary.  
 
At the time of writing this booklet, the last discretionary increase was in January 1999 and 
the Company has no plans for discretionary increases in the foreseeable future, although it 
has a process to review every three years. 
 

2020   Letter to pensioners. 

The increase awarded to pension in excess of GMP up to 5 April 1997 is discretionary. For 
the April 2020 increase, the Trustee has confirmed that there will be no discretionary 
increase awarded. 
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“The company has confirmed that it has reviewed pensions in payment. It has 

been decided not to award discretionary increases on pensions earned for 

service before 6 April 1997. This was due to the significant negative financial 

impact that such an increase would have on the funding position of the Plan, 

both now and in the future.” 

“Following a review by the Company after the 2019 valuation, as required 

under the Trust Deed and Rules, the Company has decided not to consent to 

any discretionary pension increases. 

In response to a petition for augmentation the Company was not prepared to 

consider any augmenting of pensions for the group of pensioners who are 

worst affected by these decisions or to share any details of the costs of 

funding increases.” 

 

 

 

 

 

 

 


