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Ombudsman’s Determination 

Applicant Mr W  

Scheme DSSR Group Pension Scheme (the Scheme)  

Respondents  Trustees of the DSSR Group Pension Scheme (the Trustees)  

Outcome  

 

 

Complaint summary  

 

Background information, including submissions from the parties 

Background 

 

 

 

“… the annual average of his Pensionable Earnings over the 3 consecutive 

complete years (or such shorter period comprising his Pensionable Service) 

ending on the 6th April immediately preceding or coincident with the date on 
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which the Member left or retired from Service, died or attained Normal 

Retirement Date (whichever is earliest).” 

 

 

 

“your average Pensionable Earnings in the 3 complete years ending on 

scheme anniversary preceding retirement” 

 

“your average Pensionable Earnings in any 3 complete years in the 10 years 

preceding retirement. [Your final pensionable earnings will be revalued in line 

with National Average Earnings in order to ensure the best 3 years average is 

used. This protects your benefits if, for example, you work less overtime 

shortly before retirement.]” 

 

 

“A suggested small (no cost) change has been made to the definition of final 

earnings. Strictly speaking this may cost money but, in fact, only reduces the 

surplus that would otherwise arise from the members’ situation.” 
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 “Scheme Booklet 

The Secretary had arranged for the Actuary to edit the existing booklet to take 

account of changes since the last publication. 

Following the necessary details being provided a booklet identified by 

“February 1992” printed on the front cover is now in being and should be used 

for any future new members.” 

 

 

“The Principal Employer shall have the power with the written consent of the 

Trustees by deed to amend, delete or add to all or any of the trusts and 

provisions of the Trust Deed or the Rules.” 

 

“A Final Pensionable Earnings platform has been introduced to cover a drop in 

earnings close to retirement. This change was as a result of the economic 

recession and an actual drop in some pensionable earnings amongst the 

DSSR staff.” 

 

 

Mr W’s position 
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The Trustees’ position 

 

 

 

 

 

 

 

 

“The Trustees shall have the power to augment any benefit payable 

under the Scheme or to pay a benefit otherwise than under the Rules. 

This power shall be exercised only: 

(1) if the Employer pays such contributions (if any) as the Trustees 

having consulted the Actuary, may require, and 

(2) at the direction of the Principal Employer or with its consent, and 

(3) ...” 
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DSSR’s position 

 

 

 

 

Adjudicator’s Opinion 

 

• The Trustees had reduced Mr W’s pension payments because they discovered 

that his final pensionable earnings had not been calculated as provided for in 

the 1989 Trust Deed and Rules. Mr W’s final pensionable earnings had been 

calculated using the method described in the Scheme booklets published from 

1992 onwards. The first question was, therefore, whether the Scheme Rules 

took precedence over the Scheme booklets. 

• The established position was that where there was such a conflict a scheme’s 

trust deed and rules would always take precedence over any other scheme 

documentation, including an explanatory booklet. The High Court had held that 

a reasonable reader of a members’ booklet would realise that the full terms 

could only be found in the relevant scheme’s formal trust deed and rules1. 

• The Adjudicator noted also that each version of the Scheme booklet had 

contained a statement to the effect that the benefits payable under the 

Scheme were determined by the Trust Deed and Rules. In other words, it had 

been made clear that the full terms would be found in the Scheme Trust Deed 

                                            
1 ITN v Ward [1997] Pens L.R. 131 
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and Rules and, therefore, any statements made in the booklet were not 

binding on the principal employer or the trustees. 

• The Trustee’s legal representatives had suggested that the Scheme Rules 

should be treated as having been amended. The established position2 was 

that any amendment to scheme rules must meet the formalities required by the 

amendment power contained in its formal documentation. 

• There had been circumstances where the courts had departed from this 

position. For example, in a case where the trust deed required all trustees to 

declare amendments in writing, but only the four out of five trustees had signed 

a scheme amendment authority. In that case3, the High Court had applied the 

maxim that equity looks on that as done which ought to have been done. The 

missing signature was held to be an administrative oversight and a formality 

which happened after the trustees had exercised their discretion for 

amendments. 

• The circumstances of Mr W’s complaint differed significantly from those of the 

above case. In the above case, the trustees had taken steps to formally 

change the scheme rules. Although the full requirements had not been 

satisfied, there was documentary evidence that this had been attempted. The 

trustees had exercised their discretion and shown their intention was to amend 

the scheme. 

• In Mr W’s case, the Adjudicator said she had seen no evidence that the 

Trustees, or DSSR, had taken any formal steps to amend the Scheme rules to 

reflect the definition in the 1992 booklet. The change in the booklet wording 

appeared to have been put forward by Hymans as a suggestion. It was 

described as such in its letter of 14 February 1992. The Trustees met on 18 

February 1992 and the minutes of that meeting record that the booklet was 

discussed. However, there was no clear record of the Trustees having 

discussed, let alone agreed to, the suggested change to the definition of final 

pensionable earnings. In addition, DSSR was not represented at that meeting. 

The attendees were there in their capacity as trustees. Subsequent 

correspondence between Hymans and Rowe & Maw indicated that there had 

been no attempt to draft or execute a deed as required by Clause 9. The 

absence of any record of the Trustees agreeing to the amendment or of any 

participation on the part of DSSR amounts to more than an administrative 

oversight. In the Adjudicator’s view, it was not possible to find that the Scheme 

rules had been amended. 

• The Trustees’ legal representatives had also suggested that Mr W’s pension 

had been augmented under the augmentation power at Clause 10 of the Trust 

Deed. They had suggested that Clause 10(1) appeared to have been met 

                                            
2 Bestrustees plc v Stuart [2001] EWHC 549 (Ch) 
3 HR Trustees Ltd v Wembley plc (in liquidation) and another [2011] EWHC 2974 (Ch) 
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because the Scheme had been funded on the basis of the amended definition 

of final pensionable earnings. In other words, DSSR had paid the contributions 

required to fund the amended definition. 

• However, Clause 10(2) required a direction from or the consent of the Principal 

Employer to an augmentation. There was no evidence that DSSR had given a 

direction to augment Mr W’s pension. The question remained whether it could 

be taken to have consented to such an augmentation merely by paying 

contributions determined on the basis of the amended definition. In view of the 

potential effect which such an augmentation could have on the funding of the 

Scheme, and thereby the cost to DSSR, the Adjudicator said she would have 

expected to see more documentary evidence. For example, correspondence 

from DSSR to the Trustees and to Mr W setting out the terms of such an 

augmentation. At a minimum, she would have expected to see the 

augmentation costed for DSSR to consider prior to its giving a direction or 

consent. The evidence indicated that DSSR did no more than passively accept 

the contribution based on a definition not contained in the Deed and Rules. 

• Furthermore, the wording of Clause 10 indicated it was intended to allow the 

Trustees to consider individual cases where the circumstances suggested an 

increase in benefits was desirable and appropriate. The Trustees’ legal 

representatives had suggested this clause could be used to increase benefits 

for every member of the Scheme. This would involve amending a fundamental 

provision set out in the Trust Deed; namely, the definition of final pensionable 

earnings on which the calculation of benefits is based. Using an augmentation 

power in these circumstances would stretch its scope to such an extent that its 

nature would be changed entirely. This might just be contemplated if the 

Scheme Trust Deed and Rules had not contained an amendment power but 

that was not the case. 

• In the Adjudicator’s view, the evidence did not support a finding that Mr W’s 

pension was augmented under Clause 10. 

 

- There was a clear representation or promise made by the defendant on 

which it was reasonably foreseeable that the claimant would act; 

- The claimant took some action which was reasonably taken in reliance on 

the representation or promise; and 
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- The claimant is able to show that he will suffer detriment if the defendant 

is not held to the representation or promise. 

• All of the above elements must be present. In addition, the courts had said that 

it must be considered unconscionable for the defendant to be allowed to go 

back on the promise. This was a high benchmark to meet. In view of the fact 

that, at all relevant times, it had been the stated position that any benefits paid 

are subject to the Scheme’s trust deed and Rules, in the Adjudicator’s view, 

the required circumstances for an estoppel were not made out. 

• Mr W had suggested he would not have retired when he did if he had been 

given the correct figures. At the date of his retirement, Mr W had been told his 

annual pension was £15,615.06. The correct amount was £13,322.88; a 

difference of £2,292.18 or 15%. The Adjudicator accepted that this difference 

was of a magnitude which might have resulted in Mr W coming to different 

decisions made around the time of his retirement. However, this did not affect 

the Trustees’ decision to reduce his pension going forward. They must pay the 

pension provided for under the Scheme Rules. 

 

 Mr W did not accept the Adjudicator’s Opinion and the complaint was passed to me to 

consider. Mr W provided his further comments which do not change the outcome. I 

agree with the Adjudicator’s Opinion and I will therefore only respond to the key 

points made by Mr W for completeness. 

Ombudsman’s decision 
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4 Grundt v Great Boulder Proprietary Gold Mines Ltd [1938] 59 CLR 641 at 674) 
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 Therefore, I do not uphold Mr W’s complaint. 

 
 
Anthony Arter 

Pensions Ombudsman 
5 June 2018 
 

 

 


