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Ombudsman’s Determination 

Applicant Mr L 

& 

Mr S, Ms R, Mr E, Mr DY, Mrs RE, Ms T, Mr ES, Mr LE, Ms N, 

Mrs G, Mr G, Mr ER, Mr RY (together the Additional 

Applicants) 

Scheme Henry Davison Limited Pension Scheme (the Scheme) 

Respondents  Mr Anthony Davison and Mrs Penny Davison, as trustees of the 
Scheme (the Trustees) 

  

Outcome  
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 In 2012, T12 Administration Ltd (T12), part of TCM, became involved in the 

administration of the Scheme. I have not seen any written agreement in relation to 

T12’s involvement in the Scheme’s administration.  Mr Davison informed me, at the 

Oral Hearing, that the arrangement was convenient to him, as it enabled the same 

individuals, who had previously been administering the Scheme, to continue to do so.
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 Further, Clause 22 of the Deed provides that: 

“In exercising any power or giving or withholding any consent under the provisions of 

this Establishing Deed, the Provider shall owe no duty to any Member or any other 

person in exercising such power or in giving or withholding such consent.” 

 Clause 13 of the Deed provides that contributions and other amounts paid into the 

Scheme by or in respect of a Member, with regard to an “Arrangement” of that 

Member, are to be applied in accordance with that Arrangement.  The term 

“Arrangement” is defined, under Rule 2 of the Model Rules, by reference to Model 

Rules 3.5 to 3.10 (although Rules 3.9 and 3.10 are not included in the copy of the 

Model Rules that we have been provided with), as “an arrangement made by a 

person with the scheme administrator to provide benefits under these rules”.  Broadly, 

Model Rules 3.5 to 3.8 set out the terms under which a Member might have more 

than one Arrangement. 

 Clause 13 of the Deed also provides separately for “each and every Self Invested 

Personal Pension Arrangement” (which is not defined in the Deed or Rules) (“SIPP”) 

to be held in a “separate and clearly designated account” under the Scheme.
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 The salient points of the AMA with Tivan are:- 

• The Trustees agreed to pay an annual management fee to Tivan, but the 

percentage of the fee (calculated monthly on the net total value of the fund at the 

end of each month) was shown as “TBA”. 

 

• The Trustees agreed to pay a performance fee to Tivan on the profits, but the 

amount was shown as “TBA”. 

 

• The Trustees chose a “VERY DYNAMIC” line of investment which was described 

as:  

• “- …assets are invested with the highest degree of flexibility and mainly in 

financial instruments of the stock market and in non-traditional investments such 

as alternative funds (hedge funds)…expressly acknowledges that the Asset 

Manager is authoried to make use of the financial leverage 

- Objective: important increase of the invested assets, with a medium high level 

of risk, with the possibility of periods with negative performance 

- Time frame: long run”. 

 

• The AMA with Tivan complied with “the directives of the Self-regulated body of 

Fiduciaries of Canton Ticino (OAD-FCT) in force” (Clause 2 of the AMA with 

Tivan). 

 

• Under Clause 9 of the General Conditions which governed the AMA with Tivan, 

Tivan reserved the right to “terminate the business relationships with immediate 

effect”, in which case any amounts due to Tivan would become “immediately due”. 

There was no express clause enabling the Trustees to terminate the AMA, 

although Clause 9 provided that, should the Trustees die, the AMA would not be 

considered “elapsed” until formally revoked or modified. 
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 At the Oral Hearing
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“On CFD traded stocks we guarantee clients a 25% per annum return on 

average daily deployed capital”.  

On another slide headed ‘Alternative Assets’ it says:  

“Tivan targets investments with annualized returns in excess of 50%”.  

There was no mention in the slides of the fees or commission payable to 

the Prime Brokers and Tivan.   
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 During the Oral Hearing, when I asked Mr Davison whether he could produce 

evidence that the charges and costs had actually been incurred (see paragraph 62 
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above), Mr Davison replied that, although he had kept records of the charges and 

costs incurred, those records had been destroyed when the family home was flooded.  

Mr Davison said that he thought he might still have a record of the closing position of 

the trading accounts, showing the whole position.  However, Mr Davison has not 

submitted any such record. 

 During the hearing Mr Davison confirmed that he had not taken advice in relation to 

the fees and commission structure under the AMA with Tivan. 

 Mr Davison also informed me that, whilst the intention had been for commission 

charges to be “rebated” back to the Scheme, the £740,000 commission charge that 

had been paid to Tivan was retained by Tivan rather than repaid to the Scheme, 

because an opportunity to invest that £740,000, which had been described as a 

“fantastic opportunity”, had arisen.  Mr Davison informed me that certain members of 

the Scheme, who were also members of Mr Kelly’s trading team, had provided 

assurance to him about that “opportunity” 
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 Mr Davison confirmed, at the Oral Hearing, that all of the loans had defaulted and 

none of them had been repaid.  In 2014, due to a history of debtors defaulting on their 

loan repayments, before entering into a loan agreement for £125,000, with Radical 

Supplies Limited, the Trustees asked for a personal guarantee.  Radical Supplies 

Limited is now in liquidation. 

 Mr L confirmed, at the Oral Hearing, that he had not been aware, when he transferred 

funds into the Scheme, that some of the Scheme’s assets had been invested in 

loans. 
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 Mr Davison confirmed, during the Oral Hearing, that statements of account, the 

Trustees had been issuing to members, showed investment growth of 1% per month.  

Those figures had been based on information that Mr Davison had received from Mr 

Kelly and his close associates in Switzerland.  Mr Davison said that he had checked 

verbally, during telephone conversations and at meetings, “what was in the bank in 

Lugano”.  Mr Davison confirmed that he had received no written confirmation of the 

investment growth. 

 When I questioned Mr Davison about Mr L’s submission that, an Officer from South 

Yorkshire Police’s Economic Crime Unit had informed him that Mr Davison had 

admitted falsifying twelve months’ worth of members’ statements, Mr Davison did not 

dispute having made that admission.  However, Mr Davison submitted that the Officer 

concerned had visited him because South Yorkshire Police had received many 

reports from members concerning the loss of their funds in the Scheme, and advised 

Mr Davison that the best approach would be to tell the members “what they wanted to 

hear”. 

 Mr Davison insisted that he had not falsified the statements deliberately, as he had 

believed that the information, on which the statements were based, was true and 

correct.  Whilst Mr Davison had had doubts about accepting the information, on which 

the last members’ statements that he issued had been based, having taken Mr Kelly’s 

advice, he then decided to release the statements using the information received. 

 Invoices sent to the Trustees from Henry Davison Associates Limited (HDA), which 

Mr Davison set up in 1997 with Mr Robert Henry, show that HDA was paid a total of 

£114,803.59 from Scheme assets, in respect of the period between 5 September 

2010 and 20 December 2012. 

 The invoices state that the payments to HDA were made in respect of HDA’s 

“consultancy” services to the Trustees and HDA’s participation in meetings, in relation 

to the loans to the various debtors to the Scheme, all of whom are now in default of 

their loan agreements. 

 Mr Davison clarified, at the Oral Hearing, that he had attended meetings on HDA’s 

behalf, in his capacity as an advisor, with the Prime Brokers and those companies to 

which the Trustees had made loans.  On behalf of HDA, Mr Davison had charged the 

Scheme fees for his attendance at those meetings. 
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 When I asked Mr Davison, at the Oral Hearing, if he had considered using an 

independent consultancy firm, due to the obvious conflict of interests that arose from 

HDA providing consultancy services to the Trustees. Mr Davison replied that he had 

not; at the time, he had felt that he was himself best equipped to provide those 

services. 

Summary of Mr L’s position 
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Summary of Mr and Mrs Davison’s position 

 

 

 

 

 

 

• The Trustees were only required to comply with the contemporaneous version of 

the Pensions Regulator’s Code 13, the 2013 version not the 2016 version of the 

Code, in place at the time that the investments were made, or which then existed. 

The Code did not apply to investments already made, or already in existence.   
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On Mr Davison’s meetings with the Prime Brokers and Mr Kelly of Tivan 

• Mr Davison attended a number of meetings during the last quarter of 2011 and 

first quarter of 2012, with the Prime Brokers, and Mr Kelly was present at all 

meetings. It was obvious that they knew Mr Kelly well and were very aware of his 

knowledge and long experience as a trader. There was a mutual level of 

experience and understanding among the parties, concerning the practicalities 

involved in applying trading methodology, and risk mitigation strategies within the 

discretionary management of the accounts. As all of the relevant technical detail, 

discussed during the meetings, confirmed that which was available on these 

regulated professional companies’ websites, there was no need for Mr Davison to 

make copious notes, during the meetings or exchange emails about the subject 

matter, before or after the meetings. The Trustees were left feeling completely 

comfortable with the arrangements being entered into, particularly as the 

compliance and verification procedures, being applied by the Prime Brokers on 

Tivan and its personnel, appeared to be very stringent.  

 

• The Prime Brokers are very substantial, well founded, long established and 

respected financial institutions. They are both regulated by the FCA in the UK and 

as such are compelled to follow standard due diligence procedures on all parties 

connected with the opening and discretionary management of the Scheme’s 

accounts with them. The Trustees reasonably relied upon the regulatory 



PO-7292, PO-7951, PO-8118, PO-6703, PO-12813, PO-7616, PO-8801, PO-11753,  
PO-11759, PO-10259, PO-12802, PO-12801, PO-10848 & PO-10229 
 
 

24 
 

framework governing both institutions and therefore demonstrated due 

responsibility in discharging their duty of care to Mr L and the Additional 

Applicants. 
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• They discussed the recovery of the funds invested with Tivan, with a firm of UK 

lawyers who, having reviewed the case, informed them that a Swiss lawyer would 

need to be instructed to start the process, as that process was to be undertaken 

in Switzerland; and all their suitable Swiss associate firms had requested a 

minimum upfront fee. That minimum upfront fee was in excess of the cash held 

within the Scheme’s bank account. The lawyers also expected from experience 

that the legal cost would rise significantly beyond the £150,000 level once the 

case was underway, with no guarantee of success. Therefore, they decided not 

to proceed with legal action against Tivan. 

 

 

 

Ombudsman’s decision 

 

A. The structure of the Scheme’s funds. 

B. The Tivan investment. 

C. Fees and commission under the AMA with Tivan. 

D. Termination of accounts with  the Prime Brokers. 

E. Loans and investments made from the Scheme’s assets. 

F. Investment in Kirkpatrick Fiscal Limited. 

G. Quarterly statements issued to members. 

H. Consultancy and invoices. 

I. Arguments raised by the Trustees:- 
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a. Mr and Mrs Davison’s membership of the Scheme. 

b. Mr L’s, and the Additional Applicants’, contributory negligence. 
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 Mr and Mrs Davison have stated that the Scheme assets in respect of Mr L and all 

Additional Applicants, other than Mr E and Ms T, were invested in accordance with 

Clause 16 of the Deed, taking into account the specific wishes of those members. As 
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Mr E and Ms T had not given any specific investment request, their notional assets 

were not invested in Tivan. 

 Given that the Scheme assets were not actually ringfenced (as explained in 

paragraphs 106 and 107 above), Mr E and Ms T’s assets will have been affected by 

the investment with Tivan. As the Scheme’s investment powers are wide-ranging, I do 

not consider that Mr and Mrs Davison acted outside the scope of their powers of 

investment, as provided for in the Scheme’s Deed and Rules, in transferring the funds 

to Tivan, or in entering into the agreements with  the Prime Brokers.  Whether or not 

the members’ specific wishes were genuinely taken into account I explore later in 

paragraphs 197 to 203 below.  
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ii) Subsections (3) and (4) of section 36 of the 1995 Act (Choosing investments: 

requirement to obtain and consider proper advice) 

 

 

“(3) Before investing in any manner…the trustees must obtain and consider proper 

advice on the question whether the investment is satisfactory having regard to the 

requirements of regulations under subsection (1), so far as relating to the 

suitability of investments…” 

“(4) Trustees retaining any investment must –  

(a) determine at what intervals the circumstances, and in particular the nature 

of the investment, make it desirable to obtain such advice as is mentioned 

in subsection (3), and 

(b) obtain and consider such advice accordingly.” 
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 Although Mr Davison declared only five years’ investment experience in relation to his 

chosen investments with RJ O’Brien when he completed the customer information 

disclosure form, referred to above in paragraph 46, he had clearly held himself out to 

the Scheme’s members, as having had substantially more investment experience, 

thirty years (see paragraph 49 above).  Therefore, I considered in the Preliminary 

Decision that, by virtue of Bartlett v Barclays Bank, the standard of care expected of 

Mr Davison, as a trustee of the Scheme, in relation to his investment of Scheme 

funds, was higher than the normal standard requirement imposed by the case of Re 

Whiteley. 
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 The investments that were entered into were high-risk in nature and there was a 

complete lack of diversification of investment which showed a lack of regard for 

members’ best financial interests and a failure to avoid hazardous investments, 

contrary to the requirements imposed on trustees by Cowan v Scargill and Learoyd v 

Whiteley. 

 Regarding the nature of the AMA with Tivan, I found some of its terms rather 

surprisingly onerous from a trustee’s point of view. In particular, Tivan’s ability to 

terminate the agreement with immediate effect, and with no provision as to how 

assets would be returned to the Trustees, or how costs would be settled other than 

the provision for the immediate payment of any sums due to Tivan, was, in my 

opinion, unreasonable and raised doubt in my mind that the Trustees had considered 

the AMA properly. 

 In light of the points raised in paragraphs 125 to 127, I found, in the Preliminary 

Decision, that Mr and Mrs Davison’s actions had breached their duty of care and skill 

as they fell short of the higher standard of care expected as a consequence of Bartlett 

v Barclays Bank and they failed to fulfil the requirements imposed on them by Cowan 

v Scargill and Learoyd v Whiteley.  

 At the Oral Hearing, Mr Davison confirmed that the Trustees had not taken 

independent advice in respect of either: the investments; or the terms of the AMA with 

Tivan.  In fact, Mr Davison admitted that he had not read the detail of the documents 

as fully as he might have done.  Therefore, my Preliminary Decision finding, set out in 

paragraph 128 above, has not changed. 

The Pensions Regulator’s Code of Practice 

 I am required (further to section 90 (5) Pensions Act 2004) to have regard to the 

Pensions Regulator’s codes of practice concerning pension scheme trustees, in 

considering complaints made to us. 

 Code of Practice No.13 (the Code), published by the Pensions Regulator in 

November 2013, and entitled ‘Governance and administration of occupational defined 

contributions trust-based pension schemes’, required trustees to ensure that a “clear 

and comprehensive” contract was drawn up, setting out the terms on which advisers 

or service providers were appointed (paragraph 169 of the Code). Trustees were 

specifically required to ensure that any notice period, and the basis for exit fees, were 

reasonable, with arrangements in place in respect of releasing information back to the 

trustees and any new adviser, within a reasonable timescale. 

 Although the AMA with Tivan was entered into before the Code came into force, Mr 

and Mrs Davison’s duty of care and skill required them to take adequate steps to 

keep their knowledge and understanding of pensions and trust law up to date.  At the 

Oral Hearing Mr Davison told me that the Trustees had kept themselves up to date 
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with the Pensions Regulator’s Codes of Practice and other guidance published for 

pension scheme trustees.   

 In my opinion, Mr and Mrs Davison should have been aware of the Code’s publication 

in November 2013, and should have taken steps to familiarise themselves with, and 

abide by, its guidance.  However, The Trustees did not attempt to alert Tivan to the 

existence of the new Code, when it was published in 2013, or try to negotiate any 

amendment to the AMA with Tivan in light of the publication of the Code and the 

requirements that it contained. 

Delegation of the Trustees’ power of investment 
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nitially, he had considered 

the commission payment of £740,000 to Tivan to be a sign that trading had started 

well.  Mr Davison also informed me that, contrary to the purported agreement (of 

which there is no written evidence) that commission would be rebated, that rebate did 

not happen as, instead, Tivan retained the money to enable the Trustees to take 

advantage of a “fantastic opportunity”.  Mr Davison relied upon the advice of two of 

the Scheme’s members, neither of whom are Mr L or any of the Additional Applicants, 
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who were part of Tivan’s trading team, to inform his decision not to request that the 

money was instead paid to the Scheme immediately.
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 extent of the due diligence that the Trustees carried out before 

entering into the AMA with Tivan and the various agreements with the Prime Brokers 

has been shockingly inadequate.  The Trustees took no independent advice in 

relation to either the AMA, or the powers of attorney that the Trustees entered into 

with Tivan.  Instead, Mr Davison relied upon: the Prime Brokers’ relationship with Mr 

Kelly; the Prime Brokers’ FCA registration; and the Prime Brokers’ willingness to take 

on Tivan as a client.  The Trustees carried out no due diligence themselves into 

Tivan, or either of the Prime Brokers, before placing a large amount of the Scheme’s 

funds into accounts with the Prime Brokers.  Mr Davison did not conduct any of his 

own research into Mr Kelly’s background or qualifications, relying instead upon 

having been introduced to him by an acquaintance.

 

given that the Trustees gave Tivan (which was not 

FCA-regulated) power of attorney to invest and trade the Scheme’s assets on the 

Trustees’ behalf, I do not see how the Trustees could reasonably have concluded that 

the involvement of the Prime Brokers  provided sufficient mitigation of the clear risks 

posed to members’ funds by entering into the AMA with Tivan.
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 Further, I do not consider that exposing members’ funds to the extreme risks inherent 

in CFDs, can be regarded as reasonable behaviour on the Trustees’ part in respect of 

performing their investment functions.  In my view, entering into CFDs essentially 

amounts to betting.  CFDs are only regulated by the FCA because the product 

gambled on is a financial one; the underlying principle is exactly the same as, for 

example, placing a bet on a horse in the Grand National. 

 For these reasons, I am unable to find that the Trustees acted reasonably in entering 

into the AMA with Tivan (which, as explained in Section C below, severely lacked 

information concerning the charges and fees to which the funds were to be exposed), 

or that they ought fairly to be excused, under Section 61, assuming it is relevant to 

the application of section 33 of the 1995 Act, for their breach of trust committed by 

entering into the AMA with Tivan.    Therefore, I find that the Trustees are personally, 

jointly and severally, liable for the financial loss caused to members by the Trustees’ 

entering into the AMA with Tivan. 

C. Fees and commission under the AMA with Tivan 

 The total amount invested with Tivan had been £1,328,963, which was reduced to 

approximately £106,000, by a loss on investment of £1,223,000.  When I made my 

Preliminary Decision, it was not clear to me whether that investment loss included: 

the £260,000 in finance costs; £100,000 Prime Broker’s fees; and £740,000 in 

commission to Tivan.  Mr Davison confirmed, at the Oral Hearing, that it did.  

 Mr L has complained that Mr and Mrs Davison did not mention the above fees or 

commission to members at any point before entering into the AMA with Tivan.  When 

I issued my Preliminary Decision, I considered that Mr L’s complaint was supported 

by the fact that no mention was made of fees or commission in the investment 

strategy document provided by Tivan that Mr and Mrs Davison sent to members, or in 

any correspondence that I had seen, with members in relation to entering into the 

AMA with Tivan.  At the Oral Hearing, Mr Davison did not deny that the Trustees had 

failed to mention the fees and commission to members before entering into the AMA 

with Tivan. 

 Further, the AMA with Tivan contained no provisions, whatsoever, as to the fees or 

commission payable under it. The entry of the term “TBA” in relation to fees and 

commission under the AMA left Tivan with discretion to charge as much as they liked. 

At the very least, a prudent individual would have insisted that the method of 

calculating fees and commission were outlined in the agreement, in order to limit their 

level in some way. Not documenting any agreement about the level of fees or 

commission clearly amounted to a breach of trust on the Trustees’ part. 
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 Under the Code, once it had come into force in November 2013, trustees were 

required to have an understanding of the costs to which their investments were 

exposed and to ensure that those costs were documented (paragraph 99 of the 

Code). 

 Under paragraph 125 of the Code, trustees were specifically required to consider the 

impact of fees on the investment return and to check their level against applicable 

market comparators to ensure that they remained competitive. 

 Mr Davison has given a somewhat complex explanation of how the arrangement in 

respect of fees and commission was to have worked. However, given the extremely 

high proportion of the amount invested, that was made up of costs, fees and 

commission, I cannot accept that any ordinary, prudent person, let alone an individual 

claiming to have extensive investment experience, would have entered into such an 

agreement. 

 I therefore confirm my finding, in the Preliminary Decision, that Mr and Mrs Davison’s 

entering into the AMA with Tivan, without documenting the fees, charges and 

commission structure adequately, or at all, and without informing the members 

concerned about the level of commission, fees and charges that would or might be 

payable, was in breach of: the Trustees’ duty of care and skill; the Trustees’ various 

duties under case law (outlined in paragraph 124 above); and in breach of the 

Trustees’ fiduciary duty to Scheme members to act honestly and in good faith. I also 

remain of the opinion, which I expressed in the Preliminary Decision, that the 

Trustees’ lack of attention in relation to the fees, charges and commission structure, 

amounted to separate maladministration.  It was also contrary to the provisions of the 

Code that are outlined above.  

 Further, I consider negotiating the fees and commission charges under the AMA with 

Tivan to be an investment function of the Trustees’, as referred to in section 33(1) of 

the 1995 Act (see paragraph 108 above).  At the Oral Hearing, Mr Davison confirmed 

that the Trustees had not taken independent advice in relation to the fees and 

commission structure under the AMA with Tivan, and that the Trustees had relied 

upon assurance from other Scheme members about Tivan’s retention of the 

£740,000 commission charge, rather than insisting that Tivan rebated the commission 

charge to the Scheme, as had been agreed. 

 I have already found, in the Preliminary Decision, that the Trustees failed to take care 

in their negotiation of the fees and commission structure under the AMA with Tivan. I 

find that section 33(1) of the 1995 Act, prevents Mr and Mrs Davison from relying 

upon the exoneration under Clause 21 of the Scheme’s Deed and Rules, in respect 

of the loss caused to Mr L and the Additional Applicants. This is as a consequence of 

the Trustees’ failure to negotiate the fees and commission charges under the AMA 

with Tivan. 
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 That finding was subject to any relief that might be granted by virtue of Section 61 

(assuming Section 61 applies in respect of section 33 of the 1995 Act).  I have not 

seen or heard any further evidence to suggest that Mr Davison acted reasonably in 

entering into the AMA with Tivan, as there was no negotiation, or documentation of 

the fees and commission charging structure.  Further, Mr Davison’s decision to permit 

Tivan to retain commission representing such a significant proportion of the funds 

invested under the AMA with Tivan, without conducting any of his own due diligence 

in relation to the investment opportunity in question, was clearly not a reasonable 

one, and I do not consider that it would be fair to excuse the Trustees for the breach 

of trust that they have committed. 

 I am unable to find that the Trustees should benefit with any relief from their personal 

liability in respect of the fees and commission charges under Section 61.  I find that 

the Trustees are personally liable to the Scheme for any loss of funds incurred in 

respect of fees, charges and commission, under the AMA with Tivan. 

D.  Termination of accounts with  the Prime Brokers 

 When I issued the Preliminary Decision, I was not aware of either: Mr and Mrs 

Davison’s reasons for terminating the Scheme’s accounts with the Prime Brokers ; or 

the extent of any decision-making process that Mr and Mrs Davison went through 

before deciding to terminate those accounts. 

 Further, it was not clear where the funds that had been held by either or both of the 

Prime Brokers  were moved to after the termination of the accounts in which those 

funds had been held. 

 It was, however, apparent to me that the use of  the Prime Brokers, as brokers in 

relation to the Tivan investment, was not only considered by the Trustees in deciding 

whether to proceed with the Tivan investment but was also put forward to members 

by the Trustees, as a selling point in relation to entering into the investment. 

 As detailed in paragraph 73 above, I now understand that Mr Davison terminated the 

Prime Brokers’ accounts in August 2014, following investigation into Tivan, and 

having instructed a law firm on account of the Trustees’ concerns in relation to the 

investment losses incurred under the AMA with Tivan. 

 As detailed in section G below, the Trustees also had concerns about the authenticity 

of the information contained in the quarterly statements that had been issued to 

members.   

 Following the termination of the accounts with the Prime Brokers, any monies that 

had been held in those accounts was returned to the Scheme, so it was not 

necessary for the Trustees to appoint any broker in place of the Prime Brokers. 
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 I am satisfied that the Trustees’ reasons for terminating the Prime Brokers’ accounts 

were reasonable and that the Trustees were right to have been concerned about the 

scale of the loss incurred under the AMA with Tivan.   

E.  Loans made from the Scheme’s assets 

 Mr and Mrs Davison claim that the loans that were made from the Scheme’s assets 

are not relevant to Mr L or the Additional Applicants, as those individuals had not 

joined the Scheme when the loans were made and none of them would have monies 

invested in any of the loans. 

 On the contrary, as stated in the Preliminary Decision, given that the Scheme’s 

assets (excluding any held in a SIPP) are pooled and are not ringfenced (as 

explained in paragraphs 106 and 107 above), I find that the failure to recover the 

amounts loaned to the various debtors will have affected the assets of all Scheme 

members. 

 Further, it has become apparent, from what Mr Davison said during the Oral Hearing, 

that the Trustees failed to carry out adequate due diligence before entering into the 

various loans and to take adequate steps to protect the Scheme’s funds in the event 

of a default on loan repayments (see paragraphs 75 to 79) above. 

 Whilst the Trustees engaged the services of HDA to provide consultancy services in 

relation to the loans, as Mr Davison was the director of HDA and provided those 

services himself, the clear conflict of interest and failure to manage that conflict (as 

explained in paragraphs 190 to 193 below) prevents any advice received from HDA 

from being considered to be independent advice. 

 As I explained in section B above (the Tivan investment), the Trustees were under a 

statutory duty, (section 36(3) of the 1995 Act), to obtain and consider proper advice, 

given by an FCA authorised person, before granting loans from Scheme assets.  As 

the Trustees failed to do that, I find that they are personally liable for the investment 

loss suffered as a consequence of those loans having failed and, as a consequence 

of section 33(1) of the 1995 Act, the Trustees cannot rely upon Clause 21 of the 

Scheme’s Deed for relief from that liability. 

 I also find that the Trustees’ failure to conduct adequate due diligence before entering 

into the loans and to fail, in relation to all but one of the loans (the personal guarantee 

in respect of that loan never having materialised), to obtain security in relation to the 

funds loaned, amounts to a breach of trust. The Trustees failed to meet their duties of 

care and skill imposed on them by case law, as set out in paragraph 124 above. 

 I do not find that the Trustees can rely on Section 61 (if applicable).  As Mr Davison 

was aware of section 36 of the 1995 Act, and therefore, of the requirement to obtain 

written advice before entering into an investment. I cannot see how his failure to have 

taken independent advice in writing, in relation to any of the loans, can be regarded 
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as reasonable.  Further, given that the Trustees were investing funds belonging to 

Scheme members, as well as their own funds, I cannot see that the Trustees’ 

decision not to insist on some form of security from any of the debtors bar one, can 

be regarded as a reasonable decision.  The companies, to which the Trustees made 

loans, had all been established recently prior to the loans being made. This should 

have caused the Trustees to act with caution given that the companies would not 

have been able to show any reliable, established credit history.  It would also be 

unreasonable for the Trustees to be excused for their breach of trust, when included 

with the numerous other breaches of trust that I have found the Trustees to have 

committed. 

 Therefore, I am unable to find that the Trustees should benefit from any protection 

under Section 61 in respect of the loans that they made with Scheme funds.                

I therefore find that the Trustees are personally liable to the Scheme for any loss 

incurred by the Scheme in respect of those loans. 

F.  Investment in Kirkpatrick Fiscal Limited 

 When I made my Preliminary Decision, I had not seen any detail in relation to the 

Trustees’ investment in Kirkpatrick Fiscal Limited.  However, given the requirement 

under section 36(7) of the 1995 Act, for investment advice to be obtained by pension 

scheme trustees in writing before entering into any investment of scheme assets (as 

explained in paragraph 120 to 122 above), I found, as a matter of fact, that Mr and 

Mrs Davison were in breach of section 36(7) of the 1995 Act, in investing Scheme 

assets in Kirkpatrick Fiscal Limited without having taken written investment advice. 

 In order to determine whether the Trustees’ actions in investing in Kirkpatrick Fiscal 

Limited and setting up the SPV accorded with the Trustees’ duties of care and skill 

under common law and statute, I questioned Mr Davison about the arrangement at 

the Oral Hearing, as detailed in paragraphs 81 to 85 above. 

 It seems, from Mr Davison’s answers, that the Trustees simply accepted TCM’s 

recommendation that they set up the SPV, without questioning the arrangement or 

even conducting their own research into the suitability of such an arrangement for the 

Scheme.  I find this particularly surprising given that the use of SPVs by pension 

schemes was a new and not widely explored concept in 2009, when Kirkpatrick Fiscal 

Limited was established.  I consider that the fact that the Trustees were willing to 

accept advice from TCM’s lawyer, who was not only related to one of TCM’s directors 

but not even qualified to give pensions law advice, is evidence that the Trustees’ 

investment in Kirkpatrick Fiscal Limited fell well short of the standards and duties of 

care established by case law, as detailed in paragraph 124 above.   

 I therefore find that the Trustees’ investment in Kirkpatrick Fiscal Limited and the 

setting up of the SPV failed to meet the requirement to exercise an investment 

function with due care and skill and amounted to a breach of trust.   
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 As explained in paragraph 108 above, the Trustees are personally liable for any loss 

incurred as a consequence of any failure to take care or exercise skill in the 

performance of any investment function.  I consider that the Trustees’ failure to obtain 

written, independent investment advice before entering into the investment in 

Kirkpatrick Fiscal Limited, and the Trustees’ lack of any independent due diligence 

activity or independent research into the nature of an SPV and/or its suitability in 

relation to the Scheme, demonstrates that the Trustees did not take due care, or 

exercise skill, in deciding to enter into this investment.   

 Section 33 of the 1995 Act, precludes the Trustees from relying upon any protection 

offered by Clause 21 of the Trust Deed.  On that basis, I find that the Trustees are 

personally liable to the Scheme for any loss of Scheme funds, incurred as a 

consequence of the Trustees’ investment in Kirkpatrick Fiscal Limited, and the use of 

the SPV to lend money to Kirkpatrick Fiscal Limited.  

 Regarding the Trustees’ breach of duty, I cannot see that any reasonable trustee of a 

pension scheme, being responsible for the funds of the pension scheme’s members, 

would have entered into such an unusual arrangement without conducting 

independent research or seeking independent advice.  Therefore, I am unable to find 

that the Trustees acted reasonably in entering into the SPV or, consequently, that 

they should be excused from the personal liability detailed in paragraph 183 above by 

virtue of Section 61 (if applicable). 

 Having questioned Mr Davison at the Oral Hearing, it is clear to me that the Trustees 

failed to fulfil the requirement to continue to monitor Tivan’s performance as 

investment manager, as required by section 34(4) of the 1995 Act, given that Mr 

Davison confirmed that he received no written confirmation of the investment growth 

of 1% per month, that was shown in statements issued to members.  At the very 

least, I would have expected the Trustees to have asked for written statements, 

showing the investment performance, rather than relying on what they were told 

verbally, especially given the extremely volatile nature of the investments concerned. 

 Clearly, the Trustees did not fulfil their duties under Re Whiteley and Mr Davison, who 

had held himself out to members as having had thirty years of investment experience, 

did not demonstrate the higher standard of care expected of him under Bartlett v 

Barclays Bank (see paragraph 125).  In issuing statements to members based only 

on verbal assurances, I cannot see that the Trustees acted in members’ best financial 

interests as required under case law (Cowan and Scargill [1985] 1 Ch 270). 

 I therefore find that, in issuing the incorrect statements to members, the Trustees 

acted in breach of trust.  I cannot see that any reasonable pension scheme trustee 

would have issued the information that the Trustees issued to the members without at 

least having seen written confirmation of the purported investment growth.  Further, 
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Mr Davison admitted, at the Oral Hearing, that he had released the last statement 

despite having had concerns as to the authenticity of the information he had received 

from Mr Kelly.  I do not regard that decision as reasonable.  Therefore, I cannot find 

that the Trustees acted reasonably in issuing the incorrect statements to members, or 

that Section 61 (if applicable) should offer any protection to the Trustees in respect of 

any personal liability arising as a consequence of this breach of trust. 

 Regarding the allegations that the Trustees deliberately falsified the statements, Mr 

Davison assured me, under oath at the Oral Hearing, that he had not deliberately 

provided members with incorrect information, and that his apparent admission to 

South Yorkshire Police in respect of having falsified the statements, was only given 

on the advice of the Officer concerned. 

 Mr Davison’s actions were far from reasonable and fell short of the duties imposed on 

him as a trustee under common law and statute.  He might not have set out to falsify 

the statements, but he did choose to close his eyes and ears to the need to verify the 

information that he received from Tivan; this is not the behaviour of an honest person. 

I consider that issuing the final statement despite concern as to the truth of its content 

amounts to wilful neglect and default on the Trustees’ part.   

H.  Consultancy and invoices 

 As detailed above in paragraphs 89 to 92, it is clear that the Trustees’ engagement of 

HDA to provide consultancy service in respect of the loans entered into by the 

Trustees created a conflict of interest, as Mr Davison was acting both in the capacity 

as a trustee of the Scheme, and in the capacity as an advisor to the Trustees. 

 As Trustees of the Scheme, Mr and Mrs Davison were under a fiduciary duty not to 

profit from their position in relation to HDA at the expense of the Scheme’s 

beneficiaries, and not to be in a position of conflict of duty or interests. 

 Mr Davison admitted, at the Oral Hearing that, despite having been aware of the 

fiduciary duties imposed on pension scheme trustees under common law, the 

Trustees had not considered the issue of conflicts of interest, and had taken no steps 

to mitigate the obvious conflict of interest that arose from HDA’s engagement by the 

Trustees. 

 I find that the Trustees are personally liable to account for the money paid by the 

Scheme to HDA and cannot claim any exoneration from that liability under clause 21 

of the Deed. Their actions in failing to take steps to mitigate the clear conflict of 

interest posed by engaging the services of had, despite their awareness of their 

fiduciary duties, amount to wilful default.  
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b) Contributory negligence 

 Mr and Mrs Davison have asserted that they acted in accordance with members’ 

instructions in entering into the agreement with Tivan. 

 Looking at Mr and Mrs Davison’s investment powers under the Scheme, as Trustees 

of the Scheme, Clauses 15 to 17 of the Deed provided them with a broad investment 

power.  However, the Trustees were required to “take into account any specific 

written wishes of a Member…as to the manner in which such Member’s Fund is 

invested” (Clause 16 of the Deed). 

 The facts are that, following the losses incurred through investing in ProphetMax, Mr 

and Mrs Davison approached members and suggested that they invest those 

members’ assets through Tivan. Mr and Mrs Davison sent the members Tivan’s 

slides, setting out Tivan’s investment strategy. Those slides made no mention of the 

commission, charges, or fees, payable to Tivan. Members were not required to 

consent actively to their funds being transferred to Tivan but were given just two days 

to inform the Trustees if they did not wish their funds to be transferred. 

 The nature of the Trustees’ communication with members in relation to the transfer of 

funds to Tivan, appears to me, to have been somewhat hurried, with the Trustees 

urging members to send in their questions, in relation to Tivan’s slides, as soon as 

possible, as they were keen to progress the transaction. 

 I have seen no evidence that members took an active role in conducting any due 

diligence in relation to Tivan, or that they were required to do so, given that the 

Trustees had the power, under Clauses 15 to 17 of the Deed to invest members’ 
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funds as they saw fit, and that active consent was not necessary in order for the 

investment in Tivan to proceed.   

 In the Preliminary Decision, I said that I would explore this matter further at the Oral 

Hearing, before making a decision as to whether contributory negligence may have 

occurred, on the part of Mr L, and/or any of the Additional Applicants. Also, whether 

this has any bearing on quantum. 

 When I questioned Mr L and Mr G at the Oral Hearing, they confirmed that, beyond 

reading the information that the Trustees had sent to them in respect of Tivan, they 

did not conduct any due diligence themselves.  It became apparent that Mr L and Mr 

G had placed their trust in the Trustees, to invest the money that they had transferred 

to the Scheme in accordance with the applicable law, with the aim of achieving the 

best possible investment return for the Scheme’s members.  I have seen no evidence 

to suggest that any action by any one or more of Mr L, and the Additional Applicants, 

had any effect on the Trustees’ actions. I note that there was not a range of 

investments offered by the Trustees for members to choose from.  Further, as 

members’ funds in the Scheme were pooled, members’ investment instructions would 

have been irrelevant.   Therefore, I do not find any contributory negligence on the part 

of Mr L, or any of the Additional Applicants.  As I have stated in paragraph 146 above, 

whether or not the Trustees could rely upon any indemnity from members would be a 

matter of separate proceedings.  

Summary decision in respect of my findings concerning the Trustees 

 I uphold Mr L’s and the Additional Applicants’ complaints, as set out below. 

B. The Tivan investment 

 

 

 

, to obtain and consider written independent advice before entering into an 

investment, as they did not do so before entering into the AMA with Tivan. 

 The Trustees breached their duties of care and skill as they: fell short of the higher 

standard of care expected, as a consequence of Bartlett v Barclays Bank; and failed 

to fulfil the requirements imposed on them by Cowan v Scargill and Learoyd v 

Whiteley.  

 

. 
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 The Trustees cannot rely upon Clause 21 of the Deed for relief from personal liability 

to the Scheme for the losses in Scheme funds caused by their entering into the AMA 

with Tivan, as section 33(1) of the 1995 Act prevents them from doing so. 

 I do not consider that the Trustees can benefit from any relief under Section 61 

(assuming that it applies in relation to section 33 of the 1995 Act), as they did not act 

reasonably in entering into the AMA with Tivan and it would not be fair for them to be 

excused for their breach of trust in doing so. 

 I therefore find that the Trustees are personally liable, jointly and severally, to the 

Scheme for any loss on investment under the AMA with Tivan. 

 As for the 

 

C. Fees and commission under the AMA with Tivan 

 I find that the Trustees failed to take due care, or exercise skill, in negotiating and 

documenting the fees, charges, and commission structure, under the AMA with Tivan.  

Under section 33(1) of the 1995 Act, the Trustees are personally liable to account to 

the Scheme for any amount paid in fees, charges, and commission, under the AMA 

with Tivan. 

 The Trustees’ shortcomings in agreeing to the fees, charges, and commission 

structure, under the AMA with Tivan amount to a breach of trust, for which they are 

not to be excused by virtue of Section 61 (if applicable), such behaviour being clearly 

unreasonable. So, the Trustees are personally liable, jointly and severally, to account 

to the Scheme for the losses incurred. 

D. Termination of accounts with the Prime Brokers  

 I am satisfied that the Trustees’ reasons for terminating the Prime Brokers’ accounts 

were reasonable and that the Trustees were right to have been concerned about the 

scale of the loss incurred under the AMA with Tivan. 

E. Loans made from the Scheme’s assets 

 The Trustees’ failed to conduct adequate due diligence, or to take independent 

written advice, before entering into the loans, and failed to take steps for their 

security, in the event of any of the loans defaulting (except for that made out to 

Radical Supplies Limited which security did not materialise). This constitutes a failure 

on the Trustees’ part to take care and exercise skill in the performance of an 

investment function, in respect of which the Trustees cannot exclude or restrict their 

liability, on account of Section 33(1) of the 1995 Act. 
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 Therefore, Clause 21 of the Deed affords the Trustees no protection from personal 

liability. 

 The Trustees’ shortcomings in respect of entering into the loans amount to a breach 

of trust, for which I do not find that they are entitled to any relief under Section 61 (if 

applicable), as I do not consider that the Trustees’ actions or inactions in that respect 

were reasonable. 

 The Trustees are personally liable, jointly and severally, to account to the Scheme for 

the loss incurred by entering into the various loan agreements which have defaulted. 

F. Investment in Kirkpatrick Fiscal Limited 

 The Trustees’ failure to take independent written advice, or conduct any independent 

due diligence, before entering into the SPV, and investing in Kirkpatrick Fiscal 

Limited, amounted to a failure to take due care, or exercise skill, in the performance 

of an investment function, in respect of which the Trustees are personally liable.  

 The Trustees are unable to exclude or restrict their personal liability, as provided by 

section 33(1) of the 1995 Act, so cannot rely upon Clause 21 of the Deed. 

 The Trustees cannot benefit from any relief under Section 61 (if applicable ) for their 

breach of trust, as their actions were not reasonable, and it would not be fair for them 

to be excused from the consequences of their actions and inactions, in relation to 

investing in Kirkpatrick Fiscal Limited, and setting up the SPV. 

 Therefore, the Trustees are personally liable, jointly and severally, to the Scheme for 

any loss of Scheme funds incurred by investing in Kirkpatrick Fiscal Limited and 

setting up the SPV. 

G. Quarterly statements issued to members 

 The Trustees acted in breach of trust in failing to take appropriate steps to verify the 

figures contained in the statements of account that they sent to members in relation 

to the performance of the Tivan investment. 

H. Consultancy and invoices 

 The Trustees’ engagement of   HDA, to provide consultancy services in respect of 

entering into the various loans made out of Scheme funds, and their complete failure 

to acknowledge or mitigate the obvious conflict of interest that arose from that 

engagement, amounted to a breach of the Trustees’ fiduciary duty of no conflict. 

 The Trustees are personally liable, jointly and severally, to account for all payments 

made by the Trustees from the Scheme’s funds to HDA.  
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 I do not consider Mr and Mrs Davison’s membership of the Scheme, or the Scheme’s 

history, to be relevant to the findings made on the issues about which Mr L, and the 

Additional Applicants, have complained. 

b) Contributory negligence 

 I do not find any contributory negligence on the part of Mr L, or any of the Additional 

Applicants. 

 Any attempt by the Trustees to rely upon the indemnity given by members to the 

Trustees on joining the Scheme would have to be the subject of separate 

proceedings. 

Directions  

 

 

 

 

 

 The Trustees have committed multiple breaches of trust. Their actions also amount to 

pure maladministration. For example, there was a failure to produce statements 

(paragraph 55 above) and a lack of attention in respect of the fees, charges and 

commission structure (see paragraph 158). The Trustees acted incompetently in 

assessing and addressing various conflicts points. Lengthy proceedings were 

necessary in order to investigate and determine Mr L’s and the Additional Applicants’ 

cases. During the Oral Hearing it was apparent that the Scheme was administered 

almost entirely without established process or procedure. Accordingly, within 28 days 

of the date of this Determination, the Trustees shall pay the sum of £5,000 to each of 

Mr L, and the Additional Applicants, in recognition of the exceptional level of distress 

and inconvenience suffered by each of them over a prolonged period of time. 
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 In the event that any Member makes a request to take their cash equivalent from the 

Scheme, in accordance with Part 4ZA of the Pension Schemes Act 1993, before the 

Trustees have paid the amounts set out in paragraph 230 above, the Trustees shall 

take legal and actuarial advice as to how they should determine the amount to 

transfer out of the Scheme in respect of that member. 

Reporting to TPR 

 On issuing this Determination, I intend to pass a copy of it to TPR, so that it can 

consider whether or not to appoint an independent trustee to the Scheme. 

 

Anthony Arter  

Pensions Ombudsman 
29 March 2019 
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Appendix 1 

PO Ref Name DJS TV-in Invested 

with 

Prophet 

Max? 

Might be 

said to 

have 

agreed 

to Invest 

with 

Tivan? 

Amount 

Invested 

with 

Tivan  

 

7951 Mr S 29/2/12 ? Yes Yes 31,797 

8118 Ms R 18/4/12 18,955 Yes ? 11,273 

6703 Mr E 24/2/12 46,315 Yes Yes 29,531 

from PM 

+ 25,450 

12813 Mr DY 1/6/12 79,038 ? ? ? 

7616 Mrs RE 28/5/12 42,176 Yes No 42,176? 

8801 Ms T 14/2/12 21,875 No No? ? 

11753 Mr ES 4/5/12 23,670 Yes Yes ? 

11759 Mr LE 26/1/10 41,112 No No Nil 

10259 Ms N 26/3/12 ? Yes ? 35,345 

102802 Mrs G 19/4/12 ? Yes Yes ? 

102801 Mr G 19/4/12 ? Yes Yes ? 

 

10848 Mr ER 14/2/12 19,184 Yes ? 11,981 

10229 Mr RY 21/3/12 c35,000 Yes Yes 22,083 

 

 

 

 


