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Ombudsman’s Determination  

 

Applicant Mrs K 

Scheme NHS Injury Benefit Scheme (the Scheme) 

Respondent(s)  NHS Business Services Authority (NHS BSA) 

Complaint Summary 

Mrs K has complained that NHS BSA’s decision to recover an overpayment of Personal 

Injury Benefit (PIB), which was paid by the Scheme, is unfair. 

Summary of the Ombudsman’s Determination and reasons 

The complaint should be partly upheld against NHS BSA.  Part of the overpayment, 

accrued in the period before 16 March 2010, is subject to limitation under the Limitation 

Act 1980 (the Limitation Act) and a valid change of position defence applies to part, but 

not all, of the remainder of the overpayment which is not statute barred.   

In addition, Mrs K has suffered 

Detailed Determination 

Material facts 

 permanent, 

lower paid employment

assessed as having a permanent loss 

of earning ability of between 25% and 50%.   

 

 

“An allowance is payable if your income by way of any superannuation 

pension and certain Social Security benefits is less than this amount… 
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…A full explanation of how injury benefits are calculated is given in the 

enclosed leaflet.  The leaflet also explains what changes you need to report to 

this office.” 

 

 

 

 Sickness Benefit or Invalidity Benefit. 

 Industrial Disablement Benefit (either a lump sum or a pension). 

 Reduced Earnings Allowance. 

 Unemployment Supplement. 

 Severe Disablement Allowance. 
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“I have always lived and spent well within my means… never accruing debt 

except for a mortgage and occasional car loans… 

I do not have the overpaid monies I did not save it.  Since September 2014 my 

income has significantly reduced, which I am getting accustomed to… to repay 

the overpayment at the same rate it was paid to me i.e. over the same 

timeframe would cause severe hardship in terms of what I had prepared for 

my retirement and what income I would be left with… 

…after retirement we had the time to take advantage of our love of travelling 

so we then travelled several times a year.  I had made plans for my retirement 

and to ease our financial commitment we decided to invest in Solar Energy 

which long term would keep our energy bills down.  In 2013 following further 

major surgery and after several really bad years’ health wise, our 40th 

Wedding Anniversary and my husband’s 70th birthday was approaching.  We 

decided our ‘rainy day’ had come and… decided to travel around the world for 

2 months; we changed our car and refurbished our staircase… 

Since 2007 we have taken 23 holidays.  Prior to retirement this would have 

been 2 holidays per year… since September 2014 we have not travelled 

anywhere.” 

 On 13 May 2015, NHS BSA informed her of the outcome of the stage two decision, in 

which it noted her position that she had, “expended monies received in reliance that 

you were entitled to the monies paid.”  It upheld the original decision to seek 

recoupment and continued, “if you wish to make a claim that you are unable to repay 

any or all of the overpayment because this would cause you hardship you will need to 
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demonstrate this by providing details of your income and expenditure on the form 

previously provided.  Receipt of this information would enable our Finance 

Department to give thorough consideration of your ability to repay the overpayment.” 

 In July 2015, Mrs K provided a statement of her income and expenditure as at 2015, 

which was disclosed to NHS BSA in the course of our investigation.  In this Mrs K 

declared spending of £25,000 on an around the world holiday in 2014, £40,000 on a 

new car in 2013, £6,000 on solar panels and £7,000 on a new staircase and hall.  

Mrs K declared a current savings balance at that time of £48,600 and said she had 

been saving £400 per month into an ISA since the beginning of 2015. 

 As the investigation progressed Mrs K provided further information which has been 

shared with NHS BSA. Following the Adjudicator’s Opinion, NHS BSA submitted a 

response which stated that it thought further information was needed before a change 

of position defence could be fully considered. Mrs K provided additional evidence on 

1 June 2017 which was shared with NHS BSA on 6 June 2017.  

 On 16 June 2017, NHS BSA informed this Office that its Financial Analyst had 

reviewed the additional evidence Mrs K had provided and said, “Having reviewed the 

further evidence supplied by Mrs [K] I am of the opinion that we cannot fully assess a 

“Change of position” defence as there are significant elements of evidence missing 

and questions that require clarification.” It went on to say “…there has been 

insufficient information provided so far to reach a conclusion relating to a change of 

position defence. It is understood that further information would be required relating to 

daily expenses and complete household outgoings, which would include those of Mr 

[K]” 

 On 4 July 2017, as part of the investigation this Office requested Mrs K complete 

NHS BSA’s Income and expenditure form and provide information on her and her 

husband’s finances.  

 On 30 August 2017, Mrs K provided further evidence including NHS BSA’s Income 

and expenditure form which she had completed with her husband. This was provided 

to NHS BSA on 15 November 2017 along with the first Preliminary Decision. 

 On 23 November 2017, NHS BSA confirmed that it had no further comments to 

make. 

 On 4 December 2017, Mrs K provided further comments in response 

 Mrs K’s further comments and the second Preliminary Decision were sent to NHS 

BSA on 6 November 2018.  

 On 19 November 2018, NHS BSA responded stating that it has not had the 

opportunity to consider Mrs K’s defence to recovery of the part of the overpayment 

not statute barred from recovery and that it considers the award for distress and 

inconvenience to be excessive.   
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 On 23 January 2019, NHS BSA were given further opportunity to consider any of the 

defences against recovery.  

 On 28 January 2019, NHS BSA responded confirming that it has and continues to 

place all recovery consideration on hold pending the Ombudsman’s Determination. 

 On 4 February 2019, NHS BSA were asked to provide their comments on the change 

of position defence provided by Mrs K. 

 On 19 February 2018, NHS BSA responded. 

Summary of Mrs K’s position 

 

 The Scheme and NHSPS operated from the same office, frequently corresponded 

using the same letterhead and both referred to themselves as a ‘pension’ and to her 

as a ‘pensioner’.  So, there was nothing to alert her to the fact that they were two 

distinctly separate schemes.   

 Contrary to what NHS BSA has said, Mrs K considers that she did properly inform the 

correct office of her situation saying, she has always kept NHS BSA informed about 

changes to her circumstances.   

 Mrs K has said it is unreasonable for NHS BSA to blame her for not acting on a leaflet 

sent over 17 years ago.  She also points out, “On all the leaflets I have the first 

reference I can see linking [PIB] and what I would call a work/private pension is on 

the 2014 revised leaflet, the year my problem was identified.” 

 NHS BSA has accepted that it could have identified the issue in 2007, so it is unfair to 

pursue her now for money which has been paid to her over the course of seven 

years.  Mrs K questions whether limitation applies.   

 NHS BSA’s argument is that it must recover the overpayment as this comes from 

public funds.  But, had it not been for the overpayment, Mrs K says that she would 

have claimed, and would most likely have been eligible for, state benefits, specifically 

disability and or mobility allowances, which would have been payable up to and 

possibly beyond her statutory retirement age in July 2014.  These would also have 

come from public funds, so there is some question about whether recovering the 

overpayment would be counteracted by the payment of benefits. 

 

 

 Mrs K has said she acted in good faith and has spent the money she received to 

enrich her lifestyle.  
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 In relation to the overpayment, and how this has been spent, Mrs K has made the 

following submissions: - 

 The holidays which she and her husband had taken were always according to 

their means and had grown more expensive as her salary increased.  Post-

retirement the frequency and standard of her family holidays increased, they paid 

for her son and his family to join them and upgraded to a higher standard of 

accommodation.  They would always have continued to travel but even if the 

holidays had been to the same standard as pre-retirement she could not have 

continued to afford the increase in frequency without the extra income from the 

PIB because her salary had halved.  

 There was no way Mrs K would have taken such an expensive trip for her 40th 

wedding anniversary and her husband’s 70th birthday without the comfort of the 

additional income.  She and her husband would have done something, but this 

would have been, “within their budget”. 

 The solar panels fitted in December 2013 at a cost of £6,995 had a quoted 

payback of 7.86 years, but, based on return to date, it is likely to take longer.  The 

panels are not likely to be resalable because the feed in tariffs payment only 

applies to new installations.  Further, there would be the cost of removal and 

making good the roof to consider. 

 Mrs K provided further detail of costs incurred renovating the house over the 

period with supporting documentation, including £6,325 spent on the hall and 

stairs in 2014. 

 Mrs K also listed (but did not produce evidence of) other significant expenditure 

over the period; £4,000 on bedroom refurbishment, £6,000 on a bathroom, £2,000 

on the kitchen, £30,000 spent on her son’s wedding along with a further £6,500 

supporting him in his business. 

 She explained her husband’s financial circumstances stating that in 2007 his 

income was roughly £10,700 per year.  He retired in 2011 with a state pension of 

£532.72 per month and a private pension of £444.52 per month.  Mrs K has 

always been the major wage earner.  She and her husband own their house jointly 

and have always held a joint current account.  For simplicity the ISA is in her sole 

name.  

 Mrs K explained that at the time she retired, she had a two-seater Mercedes SLK 

which she used for her extensive work travel.  In 2011, her husband sold his work 

van for £1,200 and they bought a second-hand estate car for £15,000.  In 2013, 

Mrs K sold her car for £9,000, gave the estate car, then worth around £10,000, to 
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her son, and bought a new Mercedes for £47,347.  Mrs K says she would not 

have given her son their existing car if they had not had the additional income. 

 Mrs K gave further details of her savings over the period; at retirement, in 2007, 

she took a lump sum of £66,324.21 bringing her and her husband’s joint savings 

to around £78,000 in total.  That was reduced by around £20,000 when markets 

fell in 2008 after which the money was transferred into ‘no risk’ bonds.  In 2010, 

Mrs K’s mother gave her £45,000 which now forms the bulk of their current 

savings.  Having that buffer and the regular additional income allowed her and her 

husband to spend their other money as they did.  They would not have spent 

money so as to reduce their savings to zero over the period between 2007 and 

2014. 

 In September 2014 their savings stood at £11,275 in a current account and 

£31,642.80 in an ISA, totalling £42,918.04. 

 If £106,000 had been taken out of the household financial equation during the 

period 2007-2014 she and her husband could not have spent as they did without 

getting into substantial debt, even if they had spent all their savings. It is therefore 

clear that she spent substantially more than she would otherwise have spent 

based in the belief that she was entitled to the PIB. 

 Repayment of the £68,197.41 overpayment made post 16 March 2010, at a rate 

of £400 per month would take 12 years, by which time she will be 77 and her 

husband 86.  There would be further detriment if one of them were to pass away, 

leaving the other solely responsible for repayment. 

Summary of NHS BSA’s position 

 NHS BSA accepts that it could have passed information from the NHSPS 

administration team to the Scheme administration team alerting it to the fact Mrs K 

was applying to take benefits from the NHSPS.  It has also accepted that the way in 

which Mrs K was informed of the overpayment was “inappropriate.” 

 But, notwithstanding this, NHS BSA has said the fact of the matter is that the NHSPS 

and the Scheme are run as two separate schemes, so the onus was on Mrs K to 

inform the Scheme of any changes to her circumstances.  

 The ‘IB Leaflet 2’, sent with the PIB award letter on 27 June 1990, confirms what 

changes need to be reported to the Scheme. 

 NHS BSA says that as a public department, it is subject to Treasury guidance on 

dealing with overpayments.  As a result, it will always seek to recover overpayments, 

regardless of blame.  Further, i
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Mrs K, “would be in the position to repay the balance of the 

overpayment without any severe impact on her lifestyle. Mrs [K] has indicated on the 

income and expenditure form dated 30 August 2017 an offer of repayment at £400 

per month whilst still making savings. NHS BSA submits that it would be unfair to 

deprive the public purse of the overpayment in such circumstances.”

Conclusions 

 The starting position is that the Scheme is only required to pay what is due under the 

rules.  Neither party disputes that an overpayment has occurred.  

 

 

 

 

“I am also in receipt of Permanent Injury Allowance… following a back injury 

during my work as a District Nursing Sister in 1981.”   
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 That the overpayment was received in good faith; 
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 that, but for the mistake, she would not have acted in the way that she did; 

 that the action taken is irreversible; and, 

 that it would be inequitable for NHS BSA to seek recovery.  

 

 

 

 

 

“Because the person is getting a superannuation pension plus certain Social 

Security benefits, we have to take these away from the guaranteed income to 

work out how much Injury Allowance we can pay.” 

 That note explains that there are dependencies and calculations required, but it does 

not say that the result of taking a pension should be no injury allowance.  It also 

makes no mention of who Mrs K needed to notify about what in order to enable the 

necessary calculations to be done. 

 Bearing in mind Mrs K received the leaflet some 17 years before taking benefits from 

the NHSPS, I also find it unlikely that she would recall the detail of the worked 

example.   

 I find that Mrs K was generally open about her PIB in her dealings with NHSPS, the 

Scheme and her employer.  She has provided a substantial amount of evidence in 

support of her complaint including copies of letters she sent when she moved to a 

different Primary Care Trust and when she began working in a seconded position.  

These documents confirm that Mrs K did, in so far as she understood the requirement 
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to do so, take steps to keep the Scheme updated with changes to her circumstances.  

Mrs K has, for example, provided a letter dated 10 September 2003, which says, 

“Having been in receipt of Permanent Injury Allowance for several years, I am writing 

to inform you of a change to my employment circumstances and salary increase…”  

This letter was addressed to Paymaster in Crawley, rather than the Scheme in 

Fleetwood, yet there is no suggestion that this was not received or properly 

processed by the Scheme.  Similarly, in the lead up to her retirement Mrs K was 

diligent in updating different departments of the NHS about her retirement plans.  She 

also sought clarification that she had completed all of the requirements in relation to 

accessing pension benefits and was told she had.  I find it more likely than not that, 

had Mrs K been aware of the need to specifically and separately inform the Scheme 

that she had started to receive her NHSPS pension, she would have done so. 

 Mrs K has provided copies of the payslips she receives for her NHSPS income and 

the PIB income.  Both payslips are very similar, save for the reference and financial 

values, and both make reference to the payments being a ‘pension’.  Moreover, they 

both have the same address, so I can see how Mrs K would fail to see the distinction 

between NHSPS and the Scheme. 

 I do not find that NHS BSA made Mrs K sufficiently aware that her letters addressed 

to the Fleetwood address would not also be passed to the Scheme.  The distinction 

between NHSPS and the Scheme, which NHS BSA has relied on and which it 

considers to be so important, is largely internal.  I have not seen anything to convince 

me that Mrs K would be aware of this difference, or the significance of this.  

 I conclude that Mrs K genuinely thought she had informed the relevant parties of all 

that they needed to know.  In making this finding I have taken into account that both 

schemes operate from the same offices and when Mrs K wrote to Paymaster in 

Crawley her correspondence was seemingly dealt with by the Scheme, despite this 

being addressed to an entirely different office.  

 NHS BSA has accepted that PIB is payable for life and this accords with Mrs K’s 

understanding.  I can also see nothing in the ‘IB Leaflet 2’ which makes it plain that 

this was not the case.  I do not conclude it would automatically follow that Mrs K 

should have expected her PIB to end simply because she started to receive benefits 

from the NHSPS. 

 For the reasons above, I conclude that Mrs K reasonably relied on NHS BSA 

processing her retirement application properly, and there is nothing I have found to 

suggest Mrs K was capable of identifying that she was in receipt of an overpayment.  

Consequently, I find that the overpayment was received in good faith. 
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£29,324.88
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£68,197.41, where £68,197.41 is 

Thus, NHS BSA’s overall recovery is limited to £38,872.52.
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Directions 

 £38,693.09 

£68,197.41 £29,324.88, 

£68,197.41.

 

£38,872.52 £68,197.41 

 

 

Karen Johnston 

Deputy Pensions Ombudsman 
18 June 2019 
 

 


