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	Applicant
	:
	Mr O Rowlands, as Trustee

	Scheme
	:
	British Midlands Airways Limited Pension & Life Assurance Scheme


The Pension Protection Fund (PPF) Ombudsman has received a reference of a reviewable matter, following a decision by the Reconsideration Committee of the PPF dated 19 November 2008. The referral concerns the Scheme’s risk-based levies for the years 2006/07 and 2007/08.
Grounds for Referral
· The Trustees believe that the Dun & Bradstreet (D&B) assessment of the probability of insolvency for British Midland Airways Limited (the Employer) is not a fair reflection of the underlying risk to the PPF;
· The Employer owns assets of significant value, which means that, in the event of a corporate failure, there are significant assets available to meet any shortfall between the assets and liabilities of the Scheme;
· The assets in question are landing and take-off slots at Heathrow airport, which have a very high value and, when incorporated into the Employer’s accounts, enhance the security of the Scheme;
· The realisable value of these assets is difficult to assess because they are infrequently traded; for this reason, they have not been included in the Employer’s financial statements until recently and then as an intangible asset;
D&B Appeal
1. In response to an appeal raised on behalf of the Scheme Trustees, D&B said that the slots at Heathrow undoubtedly had a commercial value, but that it was difficult to quantify and did not appear in the Employer’s accounts (they were not included until the accounts for December 2007). D&B said that it relied upon what was filed publicly in assessing the financial elements of its “Scorecard”. D&B said this was its standard scoring methodology and was applied in a standard way to ensure fairness and equitability.
2. The Scheme Actuary responded on behalf of the Trustees. He pointed out that the slots represented between £500 and £750 million of assets or around 90% of the net worth of the Employer.
3. D&B said it could not make an exception to its standard methodology and it could not include the slots because they carried no published value in the balance sheet. The appeal was unsuccessful at all stages on this point. At stage 4, D&B explained that they deduct intangible assets from net worth and, therefore, the inclusion of a value of £770,472,000 for the landing slots in the accounts for the year ended 31 December 2007 would not improve the failure score. The failure score for the Employer was increased from 86 to 94 as a result of other, successful appeal points.
Reconsideration Committee’s decision
4. The Reconsideration Committee issued its decision on 19 November 2008. With regard to the specific issues raised by the Applicant, the Committee found:
· in calculating the levies, the Board must apply the published PPF Determination for the year in question to the relevant facts relating to the Scheme;
· a review of the amount of the levies was not a review of the PPF Determination;
· paragraph 32, of the Schedule to the PPF Determination, provided that the failure score to be provided by D&B was that which it would assign to the Employer in the ordinary course of its business;
· D&B had confirmed that the failure score used to calculate the 2007/08 levy was correct.
· The Committee upheld the original calculation of the levies.
Written representation from the PPF
5. In addition to the points made by the Reconsideration Committee, the PPF says:
· there appears to be no dispute that the levies have been calculated in accordance with the PPF Determination;
· the issue raised relates to the method by which D&B assigns a failure score, which is outside the scope of the review, reconsideration and referral processes;
· the relevant reviewable matter is set out at paragraph 19 of Schedule 9 to the Pensions Act 2004;
· since the Board is obliged to calculate the levies on the basis set out in the PPF Determination for the year in question and has done so, there is no basis upon which the referral can be upheld.
Conclusions
6. This is a reviewable matter by virtue of paragraph 19 of Schedule 9 to the Pensions Act 2004.
7. The reviewable matter in question is the amount of the risk-based levy required of the Scheme for the financial years 2006/07 and 2007/08.
8. Under Section 175(5) of the Pensions Act 2004, the Board was required to determine the factors by reference to which the 2007/08 levies were assessed; those factors were set out in the PPF Determination. The PPF has correctly submitted that the Determination, itself, is not a reviewable matter, nor is the Board able to amend the Determination on an individual application for review or reconsideration.
9. The PPF Determination provided for the risk-based levy to be calculated using the failure score calculated by D&B in the ordinary course of its business (paragraph 32). D&B have confirmed that they have applied their standard methodology in calculating the Employer’s failure score. They have also explained that they discount any intangible assets in arriving at a failure score. Whether this is an appropriate approach on D&B’s part goes beyond the scope of the reviewable matter before me.
10. I find that the Board has calculated the risk-based levy in accordance with the provisions of the PPF Determination and is not required to take any action.
TONY KING 
Pension Protection Fund Ombudsman 
5 March 2010 
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