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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr I McNab

Scheme
:
Clarion Group Retirement and Dependants Benefits Scheme

Employer
:
Balfron Group Ltd (Balfron), formerly Clarion Mechanical Handling Plc

Respondent
:
Clerical Medical Investment Group (Clerical Medical)

MATTERS FOR DETERMINATION 

1. In accordance with Mr McNab’s instructions, the Trustees of the Scheme paid a transfer value of £64,556 to Clerical Medical.  Clerical Medical delayed presenting the cheque for payment and by the time the cheque was presented, the Trustees had closed their bank account.  The transfer value has still not been paid.  Mr McNab says he has also incurred legal fees of £1,410 and has suffered distress, disappointment and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. The events forming the background to this Determination took place in 1994.  I accepted the complaint for investigation but then agreed to suspend it pending investigations and legal actions relating to the Scheme. I understand that criminal proceedings are still to be concluded but those do not affect the investigation of the complaint against Clerical Medical and therefore I have decided to issue a determination in respect of their involvement. 

MATERIAL FACTS
4. The Scheme was set up on 1 January 1977 and is governed by a Definitive Deed and Rules executed on 24 April 1991.  The administrator of the Scheme was Sedgwick Noble Lowndes.

5. On 30 December 1992 contributions to the Scheme ceased and the Scheme operated as a closed scheme. 

6. On 31 May 1994 Sedgwick Noble Lowndes was removed as Scheme Administrator.   Praxis Pension Trustees (UK) Ltd (Praxis) was appointed in its place.  Praxis was a company wholly owned by the Guernsey partners of chartered accountants, Pannell Kerr Forster. 

7. Mr McNab was a member of the Scheme and a former employee of Balfron, having left service on 18 February 1993.  In May 1994 he received a report about his preserved pension rights from Sedgwick Financial Services Ltd (Sedgwick FS), which recommended transferring his rights from the Scheme to a pension transfer account with Clerical Medical.  The transfer value quoted was £64,556.  He accepted the recommendation and formally applied to proceed with the transfer on 13 May 1994.

8. On 1 August 1994 Praxis told Mr McNab that the transfer to Clerical Medical would be completed during the week beginning 6 August 1994.  The cheque for his transfer value, made payable to Clerical Medical, was sent to Sedgwick FS on 15 August 1994.  A missing application form followed on 16 August.  

9. Praxis resigned as Scheme Administrator on 17 August 1994.

10. Clerical Medical received the missing application form and the cheque on 19 August 1994 but needed further information about Mr McNab’s benefit rights.  This was sent to Clerical Medical on 15 September 1994 and the cheque was presented for payment on 19 September 1994. 

11. Balfron was sold on 22 September 1994.  The Trustees’ bank account was closed and the assets transferred to a UK clearing bank.  Royal Bank of Scotland in Guernsey was unable to honour the cheque. 

12. On 22 September 1994 the Trustees loaned £2.135m of Scheme assets (some two-thirds of the fund) to a number of overseas companies in what was later described as a less than easily realisable investment.  It is not expected that these loans will ever be repaid.  On the same date Balfron appointed itself as the sole Trustee of the Scheme.

13. On 11 October 1994 Sedgwick FS wrote to Mr McNab enclosing Clerical Medical policy documentation in connection with the transfer.  This was dated 22 September 1994.

14. In due course the cheque was returned and Clerical Medical advised Sedgwick FS that it had not been honoured.  Sedgwick FS complained to Clerical Medical about the delay in banking the transfer value cheque.  A Clerical Medical internal memo of 14 October 1994 included the following: 

“I have received a complaint from Sedgwick’s [sic] concerning the delay in the banking of the transfer value cheque which has now bounced and understand that the client is seeking legal advice.

We were one of three companies to receive part of the total transfer value and apparently the other two insurers banked the cheques at the date they were received and everything has gone through smoothly.

As we, however, only received the shortened Pension Transfer Account application together with cheque on the 19th August we informed Sedgwick’s that we could not proceed until we were in receipt of the Trustees/GMP details etc.

The outstanding information was not received until the 19th September at which time units were reserved.

We have recently received the bounced cheque back and understand, having spoken to Sedgwick’s, that the Trustees have recently moved and closed their original bank account.

Unfortunately, the bank closed the account before all outstanding cheques had been presented.

I understand that Sedgwick’s are hoping to arrange for a fresh cheque or telegraphic transfer to be done at the beginning of next week.  However, the client feels that we should have banked the original cheque and purchased units whilst awaiting the outstanding information.

…

I understand that Sedgwick’s will be contacting me again on Monday following the client seeing his legal advisers and I would, therefore, appreciate your advices as to whether you would be prepared to backdate the offer price to the date the application and cheque were initially received which was the 19th August.”

15. On 17 October 1994 Praxis wrote to Sedgwick FS about Mr McNab.  The letter included the following:

“At the express request of the Trustees we agreed to deal with the completion of three transfers out of the Scheme, one of which related to Mr Ian McNab.

On 15 August 1994 we sent the relevant documentation to you, including a cheque for £64,556.00 representing the transfer value payment.  At the time that cheque was issued, there were funds in the scheme’s bank account to cover that cheque.  We would add that at no time did we have control over the Scheme’s bank accounts, the sole signatories over which were the Trustees of the Scheme.

We understand that towards the end of September the Trustees closed the Scheme’s bank account without realising that the aforementioned cheque had not been presented for payment.  As a result we understand that the cheque in question could not be paid by the bank.

The Trustees of the Scheme at that time namely Messrs. Karsten Petersen and Henrik Orbekker … have since been removed by the principal employer, Balfron Group Ltd, which is also now the sole Trustee.”

16. Also on 17 October 1994, Clerical Medical wrote to Sedgwick FS agreeing to backdate the offer price of units to 19 August, when the application and cheque were received.

17. On 4 November 1994 The Independent Financial Partnership Ltd (IFP) was appointed pro tem Administrator of the Scheme while it carried out due diligence enquiries.  In a letter to members on 25 November 1994, IFP said that the Trustees and the Inland Revenue had agreed that no transfer enquiries would be considered for the time being.

18. In fact, IFP had been unable to contact Balfron in either its principal employer or Trustee capacity.  

19. On 28 April 1995 IFP sent Mr McNab’s solicitor an account of the key events to date.  IFP said that the employer might decide to wind up the Scheme.

20. Mr McNab sought the help of the Pensions Advisory Service (OPAS).  IFP revealed in a letter to OPAS on 30 April 1996 that it had reported to the Inland Revenue its concern over the questionable investment by the Trustees in loans involving two-thirds of the fund.  It had been trying to recover those assets since November 1994.

21. In due course, Balfron was removed from the register of companies and ceased to exist.  The Scheme was therefore without Trustees.  Against this background, IFP set up Balfron Trustees Ltd (BTL) and successfully applied to the Court of Sessions in Edinburgh for BTL to be appointed the Trustees of the Scheme with effect from 1 April 1997.  BTL appointed IFP as Scheme administrator.

22. In August 1997, Clerical Medical sent Mr McNab an annual statement for his pension transfer account.

23. In December 1997 BTL’s solicitor wrote to the various companies involved in the loan scheme in order to seek repayment.  No replies or acknowledgements were received.

24. The Scheme is very heavily in deficit and its assets are not enough to fund pensions in payment.

CONCLUSIONS
25. Clerical Medical received the cheque for Mr McNab’s transfer value on 19 August 1994.  It did not bank the cheque because some formalities associated with the transfer had not been completed.  

26. When the formalities had been completed Clerical Medical attempted to bank the cheque but by this time the Trustees’ bank account had been closed.

27. Bearing in mind that an attempt was made to bank the cheque within a month of receipt I am not critical of the delay on the part of Clerical Medical in seeking to bank the cheque.

28. The principal cause of Mr McNab’s loss was the loss of £2.135m of Scheme assets as a result of which the Scheme is unable to pay Mr McNab’s transfer value.  That is not the fault of Clerical Medical.

DAVID LAVERICK

Pensions Ombudsman

12 November 2004
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