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DETERMINATION BY THE PENSIONS OMBUDSMAN

PENSION SCHEMES ACT 1993, PART X

Complainant
:
CCA Stationery Limited (CCA)

Scheme
:
CCA Stationery Limited Pension Scheme and Assurance Scheme

Respondent
:
Legal & General Assurance Society Limited (L&G)

THE COMPLAINT (dated 10 March 1998)

1. The essence of CCA’s complaint is that it suffered injustice due to the maladministration by L&G in managing the Scheme and in particular in relation to the surrender terms imposed by it under the AF80 Policy which have resulted in a loss to the Scheme of £734,000.

2. CCA’s complaint is set out below.

2.1
The failure to disclose the basis of the calculation of the surrender value by L&G constituted maladministration.  The relevant provision of the cash surrender value provides for “(a) a single cash sum calculated on the basis currently in use by the Society for this purpose”.  None of the documentation provided by L&G gives any indication of what this basis was/is.  Without this information, CCA assert that it is unable to confirm whether the surrender values quoted by L&G complies with the terms of the contract.  Nor, CCA asserts, is it able to calculate the sum that has been deducted by L&G for its expenses on discontinuance.

2.2
CCA asserts that it believed that the AF80 Policy was a cash-linked contract as opposed to a with profits policy - it asserts that all the literature implies it is a cash-based arrangement - therefore the Trustees expected to find a capital guarantee.  For example the actuarial report and the accounts, provided by L&G to CCA were unclear in that CCA believed that all the figures quoted for the ‘cash pool’ were a statement of the funds available to the Scheme; it says this was a wholly reasonable and logical interpretation of the phrase “cash pool”.

2.3
There was maladministration by L&G in that: 

2.3.1
in providing actuarial services (for example producing GN9 certificates), L&G failed to take into account the impact of the surrender terms.  In support of this claim CCA argues that valuations should not be issued which do not highlight the surrender penalties on discontinuance.  L&G failed to ensure that the policy provided sufficient funds in the event of a surrender, and failed to notify CCA, for whom it was managing the Scheme, of the potential lack of funds which would be available on surrender.  It provided an inappropriate investment vehicle;

2.3.2
it ignored the members’ statutory entitlement to a transfer of cash equivalent.
3. CCA has suggested that the appropriate remedy is that a lump sum is paid to the Scheme in order to restore the funding position, plus interest, plus compensation for distress and inconvenience together with costs incurred in bringing the complaint.

BACKGROUND

4. In 1999 L&G brought proceedings in respect of Dr Farrand’s, my predecessor, decision to investigate this complaint.  L & G submitted inter alia that he had exercised his discretion under regulation 5 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 unreasonably and that his decision was tainted by pre-judgment or bias.  However, in Legal & General Life Assurance Society v Pensions Ombudsman [2000] 2 All ER 577, Lightman J declined to disturb Dr Farrand’s decision to investigate.  Accordingly, Dr Farrand commenced investigating CCA’s complaint (as set out above) and I, succeeding Dr Farrand as Pensions Ombudsman, have concluded the investigation.

5. Lightman J did however judge that the Pensions Ombudsman’s jurisdiction to investigate maladministration does not extend to reopening and consideration of the merits or fairness of the terms of the AF80 Policy.  He stated that neither the entry into the AF80 Policy nor its continuance in force constituted an act of management or administration within the purview of the Pensions Ombudsman.

6. Accordingly, part of CCA’s complaint has been regarded as excluded from investigation, ie (i) that the surrender terms under the AF80 Policy were unreasonable and unfair and (ii) that, had it known at the time that the AF80 Policy was established or at any time thereafter that the application of its terms would have resulted in such a loss to the Scheme, it would not have entered into the Policy or would not have allowed it to continue for the length of time that it did.

7. Throughout this Determination, reference to ‘the Trustees’ means the trustees of the Scheme at the relevant time.

Bias

8. L&G have expressed concerns of alleged bias on the part of my predecessor.  These concerns cannot be attached to me as, prior to my appointment as Pensions Ombudsman, I have had no involvement with this complaint or the parties.

MATERIAL FACTS

General

9. The Scheme was established by a board resolution dated 1 January 1969.  It was initially set-up under an AF2 Policy number 12939 with L&G and was converted to an AF80 Policy on 1 January 1980 pursuant to an authority for amendment dated 28 January 1980.

10. The AF80 Policy provides three basic options on discontinuance.  These are broadly summarised as follows:

10.1. The withdrawal of the cash pool monies as adjusted over a 10-year period (referred to as option (i) under the AF80 Policy).

10.2. Immediate reduction of the cash pool monies and payment to the Trustees of

10.2.1. a single cash sum calculated on the basis currently in use by L&G for this purpose; or

10.2.2. at the option of L&G, a series of payments made over a period not exceeding 24 months which are, in the opinion of L&G, equal in value to the said single cash sum (referred to as option (ii) under the AF80 Policy)

10.3. Immediate reduction of the cash pool monies to purchase annuities (referred to as option (iii) under the AF80 Policy).

If the Trustees have ceased paying premiums because the Scheme is being determined or wound-up in accordance with the Scheme provisions then, unless the Trustees and L&G have agreed otherwise, the Trustees shall be deemed to have exercised option (iii).

11. On 6 February 1992 CCA changed ownership.  After the change in ownership, Pearson Jones & Company Limited (PJC) were advisers to the Trustees and subsequently became one of the Trustees.

12. On 24 February 1992 CCA wrote to L&G informing it “that with immediate effect PJC Pension Services have been appointed as Administrators of the above Scheme with authority to negotiate with [L&G] as to the discontinuance terms on the Scheme’s Pension contracts …” and that L&G “are also instructed to negotiate terms with PJC Pension Services as to the continuation or otherwise of the scheme investments currently held by the Scheme with yourselves”.

13. On 26 February 1992 PJC Pension Services asked for L&G’s discontinuance terms for (a) moving the administration from L&G, (b) moving the administration but leaving the investment in L&G’s managed fund and (c) a total withdrawal of all monies and administration from L&G and cessation of the AF80 Policy.  It also confirmed that it was taking over administration with immediate effect and confirmed the new appointed actuary.

14. On 13 March 1992 L&G produced a report on the assumptions that “the present L&G deposit administration contract will discontinue” on 1 February 1992.  It contained details of the assets represented by the Policy; the terms for their transfer into a managed fund operated by L&G and the cash surrender sum.  For cash on discontinuance, the basis upon which that report was prepared used market value adjustment factors for February 1992.

15. There has been no suggestion in the papers before me that calculations should have been made other than on the basis of option (ii).

16. On 8 June 1992 L&G produced a further discontinuance report on the assumption that the AF80 Policy would discontinue on 1 May 1992.  For cash on discontinuance the basis upon which that report was prepared used market value adjustment factors for May 1992.

17. Neither report was accepted.

Complaint 2.1

The failure to disclose the basis of the calculation of the surrender value by L&G constituted maladministration.  The relevant provision of the cash surrender value provides for “(a) a single cash sum calculated on the basis currently in use by L&G for this purpose”.  None of the documentation provided by L&G gives any indication of what this basis was/is.  Without this information, CCA asserts that it is unable to confirm whether the surrender values quotes by L&G comply with the terms of the contract.  Nor, CCA asserts, is it able to calculate the sum that has been deducted by L&G for its expenses on discontinuance.

18. In the Legal & General case referred to in paragraph 4 Lightman J said -

“L&G however refused to disclose the “basis currently in use by” L&G and used by L&G for the purpose of the calculation of the single cash sum (“the Formula”) on the ground that it was highly confidential.  The combination of the difference between the notional value and the cash sum (which is capable of being viewed by those uniformed as to reasons for the difference as a penalty on discontinuance) and the refusal on the part of L&G to disclose the Formula has been the occasion for dissatisfaction on the part of CCA and members of the CCA Scheme and has given rise to the Complaints.”

19. The judge concluded (ibid p588):

“The short question raised is whether the process of the calculation of the sum payable on discontinuance made on 13 March 1992 is capable of constituting maladministration by L&G.  In my view the refusal on the part of L&G to disclose the Formula was in breach of the terms of the 1980 Contract.  The principle must be clear that (in absence of some contractual provision to the contrary) where a contract provides for a payment to be made calculated in accordance with a formula known to one party alone, that party must disclose the formula to the other party: one party cannot require the other to accept his calculation made in accordance with a formula without such disclosure and to accept his figure in blind faith that the calculation is correct.  There is no provision in the 1980 contract requiring the trustees to accept the calculation made by L&G without disclosure of the formula and an opportunity to check the correctness of the calculation.  If the calculation of the sum payable under the 1980 contact is an act of management by L&G, then it does seem to me open to the PO to investigate the conduct of L&G as possible maladministration.”

20. On 16 March 2000 my investigator asked L&G for the Formula.  On 11 April L&G’s representative provided various figures that it described as the Formula.  On 13 April these sums were passed to CCA.

21. CCA responded that arithmetically it found no fault in the calculation of the sums provided but that no basis for the calculation of the market value adjustment factors (MVAFs - a factor in the formula) had been supplied so that it was not possible to verify the accuracy of the percentages quoted.  It asserted that this is the key component of the Formula and ultimately the component responsible for the significant ‘penalty’.  It was also unable to verify the specific individual income and expenditure items quoted in the supplied calculations.

22. CCA asserts that, without supplying the basis of the calculation, L&G has not complied with Lightman J’s judgement.  CCA asserts that it is significantly disadvantaged by this failure.

23. In its submissions, L&G explained the meaning and importance of MVAFs as follows: 

“As will readily be seen, MVAFs are simply a device for translating the nominal value of pools to their net asset share.  They are fine-tuned from month to month to ensure their accuracy and they become for each month the figure against which the nominal value must be multiplied in order to produce the net asset share.  MVAFs may be either greater than or less than 1, so that the net asset share is, almost always, either more than or less than the nominal value.  It may surprise CCA, given the allegations of “penalties” which they erroneously make in their remaining Complaint, to understand that a substantial number of AF80 policies administered by the Society in the later part of the 1990s had [cash on discontinuance] values in excess of their nominal value, and indeed that a number of such policies have discontinued, chosen the [cash on discontinuance] option, and have received amounts which exceed the nominal value of their policy.  This fact again stresses the importance of prevailing market conditions upon the “gap” between nominal and [cash on discontinuance] values, and thus the importance of the time at which grantees choose to discontinue.”

24. On 1 September 2001 L&G provided an actuary’s letter explaining the basis for calculating the Formula.  L&G’s appointed actuary confirmed that the information contained in the Formula supplied by L&G and the calculation method set out in that Formula was the basis on which the cash on discontinuance value was calculated for any AF80 Policy which was discontinued with an effective date during April 1992.  This letter was sent to CCA.  CCA responded that it did not find the letter sufficiently helpful.

25. On 23 September L&G was advised that my predecessor would make a formal request under section 150 of the Pension Schemes Act 1993 (PSA) requiring L&G to produce the information requested.  L&G responded that the underlying calculations used for preparing the specific MVAFs for the month of April 1992 could not be located.  It stated that there was a strong likelihood that the file had been destroyed.  It explained that the calculations for the month in question would have been done manually and consisted of a couple of pages of mathematical calculations required to produce the MVAFs for that month.  The pages were subsequently filed and the file could not be located despite a search.  L&G further stated that the calculations could not be reproduced.

26. Witness statements from Mr Trevor Greenleaf and Nick Alder of L&G were produced purporting to be in support of the fact that the basis currently in use in April 1992 has been disclosed by L&G.  I have summarised the contents briefly below (referring only to the MVAFs for April 1992 as opposed to the other discontinuance calculations made using different MVAFs).

26.1. Mr Greenleaf, a valuation consultant, stated that from 1992 to 1994 (save for a short break which is not relevant) he was involved in checking that factors had been accurately applied.  He stated that each month, discontinuance factors known as MVAFs would be produced in the form of memorandum and circulated amongst the departments.  The MVAF factors would be applied to each cash pool in any given AF80 policy.  He could not recall whether he personally checked the application of those April 1992 factors to AF80 Policy but considers he may have.  He asserts that in any event, of the two other main personnel involved, one has provided a separate witness statement (Mr Alder) and the other was junior and her work would have been checked by himself or Mr Alder.  He has no doubt that the factors of the memorandum of 10 April 1992 were those applied by L&G to produce the final discontinuance sum.

26.2. Mr Greenleaf referred to a memorandum of 25 March 1994 dealing with payment of the discontinuance sum which he countersigned and dated 28 March 1994.  That memorandum refers to another memorandum of 10 August 1993, which in turn refers to Mr Alder’s memorandum of 29 March 1993.

26.3. Mr Alder, a manager in the Direct Proposition Development Department, at the time was a senior valuation consultant and the application of MVAFs formed part of his responsibilities.  He explained that he was asked to produce the discontinuance sums which he would do using the memorandum setting out the MVAFs and apply them to the annual pools arising under the policy.  Although he cannot now trace the memorandum he produced setting out the discontinuance sum for April 1992 a note from another colleague refers to a memorandum of 29 March 1993 he produced which he thinks is the relevant one.

27. L&G made extensive submissions in response to complaint 2.1.  I have summarised the essence of L&G’s submissions below.  They fall into three broad parts ie about management, composition of the Formula, and the locus of CCA.  L&G assert that:

management

27.1. The application of the basis currently in use is not an act of management because

· L&G had ceased to be a manager of the Scheme prior to the application of the basis; and

· the act of the calculation was performed pursuant to a contract separate from the AF80 Policy and carried out without reference to the Scheme provisions.

27.2. While the AF80 Policy was ongoing L&G was a manager of the Scheme and its acts were acts of management.  But it says that this was brought to an end by the exercise of the Trustees of their right to discontinue the Policy.  All the functions carried out prior to the termination of the Policy were “scheme-specific that is while they happen to be contractual duties, they arise solely because of the requirements of a final salary scheme".  But under the discontinuance contract (whether or not the argument below that there are separates contracts is accepted) the duties arise solely because of the terms of the contract which are framed entirely without reference to the requirements of the Scheme.  They are simply a mechanism for discontinuing an investment with L&G; the fact that the investment happens to be held by a final salary pension scheme is irrelevant.

27.3. The effect of the Trustees discontinuing the AF80 Policy is that L&G ceased to be a manager thus strongly suggesting that no action taken thereafter was an act of management; the performance of the contract which involved L&G carrying out services necessary for the proper management of the Scheme had ended; on discontinuance the only right the Trustees had were limited to having the single cash sum paid.

27.4. L&G relies on correspondence written by PJC Pension Services to L&G.  For example, on 24 February PJC Pension Services advised that it was specifically appointed to act as administrator of the Scheme; on 26 February PJC Pension Services said it was authorised to take over all administration services of the Scheme; and on 7 August 1992, in a dispute about the AF80 Policy’s discontinuance date, it said the Policy was discontinued with effect from 24 February 1992 and thereafter should be considered purely as an investment contract.  From 24 February L&G ceased to have the right to perform services for the Trustees or to charge them.  As a matter of law, discontinuance is effective from 26 February rather than 24th as that was the date of notification.

27.5. L&G was not therefore a person responsible for the management of the Scheme at the time the events complained of occurred.  Nor is the calculation of the discontinuance sum itself an act of management as it occurred after it ceased to be a manager.

27.6. Relying on Ingram-Johnson v Century Insurance Company Limited [1909] S.C 1032, a new discontinuance contract came into being as a result of the acceptance by the Trustees of L&G’s offer to discontinue on specific terms.  Part VII of the AF80 Policy contained a standing offer by L&G for the Trustees to discontinue which was accepted by the Trustees.  Pursuant to the terms of the new discontinuance contract, the Trustees opted for discontinuance option (ii), ie payment of a single cash sum calculated on a basis currently in use by L&G.  The calculation of the single sum and its payment therefore were contractual acts under the new discontinuance contract which came into place once the Trustees decided to discontinue the AF80 Policy.

27.7. That which is being complained of has been caused by the Trustees and not L&G and arises from a contract separate from that pursuant to which it is said that L&G is an administrator or manager or is involved in the Scheme.  For example, had the Trustees chosen option (ii) or (i) (ie providing annuity benefits or active management of a Scheme investment by the application of bonuses) this would have involved L&G in acts of management.  But option (ii) created an obligation on L&G to apply a basis to yield a single cash sum without reference to any requirement, provision or liability of the Scheme.

27.8. A single cash sum was identified by the application by L&G of the basis currently in use.  That basis is L&G’s and it applies across the AF80 portfolio as a whole.  The basis and the philosophy which underlies it has nothing to do with the provisions of the Scheme itself as opposed to the AF80 Policy.  The application of the basis is carried out pursuant to terms of a contract separate from AF80 Policy - the discontinuance contract; was carried out after the AF80 Policy had been terminated (the basis was carried out at the earliest on 13 March 1992-the date of the discontinuance quotation); and carried out as a result of the Trustees having selected their preferred option (ii) which is in terms plainly disconnected in every sense from the Scheme.

27.9. The AF80 policy, the discontinuance contract and the Scheme are entirely different entities as are the terms and obligations thereunder.  The calculation of the discontinuance sum had no impact of any kind on the Scheme.  The act of management was not in relation to the Scheme but carried out by the Trustees, outside of L&G’s control.  Even if the application by L&G was an act of management it was something it was contractually bound to do under the discontinuance contract and that is what it did.  Accordingly, no complaint can be made about this.

Composition of the Formula
27.10. During the hearing before Lightman J counsel for L&G said inter alia, pursuant to the question of whether L&G was prepared to disclose the Formula:

“The formula consists of a series of what are known as monthly value adjustment factors”.

Lightman J was content with what was to be disclosed as described to him and accepted that this was proper disclosure.

27.11. Whatever is the basis of the Formula is a matter of fact and wholly within the decision of L&G.  It was not a matter for Lightman J to comment on whether the Formula as described by counsel was correct in the sense of being properly arrived at.  The only information as to what the basis currently in use was that explained by counsel and Lightman J was content with what was to be disclosed as described to him.  The word Formula is not found in the terms of the AF80 policy or the discontinuance contract.

27.12. There is no test which can be applied to decide whether the basis selected has been correctly selected by it.  The decision is a contractual right granted by the AF80 Policy for the benefit of L&G.

27.13. The basis currently in use is not referable to individual contracts but is AF80-wide, and the disclosed MVAFs are not particular to this AF80 Policy but cover all relevant pools of all AF80 policies extant and discontinuing in April 1992.  The basis currently in use is the disclosed table of MVAFs and these have been disclosed.  Its appointed actuary confirmed that information contained and the calculation method set out in the Formula was the basis on which the cash on discontinuance value was calculated for any AF80 Policy discontinued in April 1992.  To find otherwise would mean disbelieving L&G’s actuary, which the Pensions Ombudsman should not do without substantial reasons and an oral hearing.

27.14. The process of calculation underlying the MVAFs is a highly confidential matter.  The MVAFs are applied portfolio-wide, applying to products other than AF80 policies.  L&G is concerned that if disclosure of the MVAFs leads to its method of calculating these MVAFs becoming public knowledge many of the present Independent Financial Advisers would be able to perceive how the present MVAFs are calculated and increase their ability to select against them.

27.15. It should be borne in mind that option (ii) was not the only option open to the Trustees and that the facts and time of discontinuance and the particular type of discontinuance was dictated by the choice of the Trustees.

27.16. There is a distinction between CCA’s ability to check the correctness of the sum on discontinuance which is the function of the Formula, as against not being able to verify the accuracy of the percentages quoted.  As CCA did not say that it could not check the correctness of the sum on discontinuance, it is seeking to go behind the figures of the Formula to establish how the MVAFs have been calculated - thereby questioning fairness by the back door.

27.17. Any finding that what is required to be disclosed is the difference between the notional value and the discontinuance sum is not supportable.  This was not promised to Lightman J and is not required by any express or implied contractual terms.

Locus of CCA

27.18. The substance of the complaint relates to the contractual provisions between L&G and the Trustees, not to the administration of the Scheme.  As a matter of contract law, it is the Trustees and not CCA that are entitled to see that L&G had a current basis and that it accurately applied it.  But there is no express or implied term entitling the Trustees to be put in the position where they can demand to be told what process of calculation underlies the MVAFs.  There is no duty to disclose to anyone any procedure whereby L&G has reached that basis or for it to reach that basis in any particular way.

27.19. CCA is not entitled to make a complaint in respect of a contract to which it is not a party.  There is no duty on L&G to disclose the basis to CCA.  CCA has no rights under the AF80 Policy.  All obligations and entitlements arising under the Policy are owed by or accrue to L&G or the Trustees.  The doctrine of privity of contract operates to prevent a person not a party to it relying upon it or having locus in any dispute as to its provisions.

27.20. Although in Legal & General Life Assurance Society v Pensions Ombudsman (supra) L&G agreed to disclose the formula to CCA the issue of the locus of CCA was not determined by Lightman J.

27.21. Even if the Pensions Ombudsman were to make sustainable findings of breach of contract, this cannot amount to maladministration vis-a-vis CCA.  CCA is not a party to the AF80 Policy.  Moreover, there is no evidence that CCA has suffered injustice because of maladministration on the part of L&G.  There can be no loss to CCA caused by any apparent inability on the part of the Trustees to check the accuracy of the single sum.  Nor can the inability to produce two sheets of manual calculations performed over nine years ago reasonably be categorised as maladministration.  Any finding that its inability to locate the papers after some years as unconscionable is perverse.

27.22. Whether or not the MVAFs are reasonable has nothing to do with the Pensions Ombudsman and a direction which attempts to trespass into the realms of the fairness or otherwise of the terms is ultra vires.  A court could not make this direction and the Pensions Ombudsman’s jurisdiction is limited to what a court could do – CCA is not a party to the AF80 Policy or the new discontinuance contract.

27.23. It would not constitute appropriate compensation for any alleged injustice suffered by CCA.  If CCA suffered any injustice it is entitled to be compensated only for the delay in provision of the basis currently in use and the failure of L&G to provide the entirety of the basis.  Had the information being available, it would have shown how the MVAFs were calculated and it would not have changed them or the basis currently in use or the amount of the cash sum.

Direction

28. Both parties also made submissions concerning the direction I might make.  I comment on these from paragraph 83 below.

Complaint 2.2

CCA asserts that it believed that the AF80 Policy was a cash-linked contract as opposed to a with profits policy – it asserts that all the literature implies it is cash-based arrangement- therefore the Trustees expected to find a capital guarantee.  Furthermore, the literature, for example the actuarial report and the accounts, provided by L&G to CCA was unclear in that CCA believed that all the figures quoted for the ‘cash pool’ were a statement of the funds available to the Scheme, being a wholly reasonable and logical interpretation of the phrase “cash pool”.  

29. On 1 January 1972 L&G received a proposal form for an AF2 Policy for CCA.  This was signed by the Trustees who indicated thereby their understanding that “the pension policy will participate in profits”.  The AF2 Policy was the predecessor to the AF80 Policy, and, it is not disputed, similar to the AF80 Policy.

30. Life Office Certificate OP14, for the Scheme, dated 16 March 1978, declared that the “contract is of the following type – WITH PROFIT DEPOSIT ADMINISTRATION”.

31. L&G’s notice of intention to amend the AF2 policy discontinuance terms, dated 13 July 1978, sets out the old and new discontinuance terms – setting out new option (ii) under the AF80 Policy, described under the AF2 Policy as “to accept a discounted cash value in respect of the payments”.

32. On 28 January 1980 CCA and the Trustees signed an authority of amendment for the AF2 Policy.  It provides that the AF2 discontinuance terms are replaced by the AF80 discontinuance terms and sets out a comparison of the main discontinuance terms, ie the Trustees still have the right to take 95% of the nominal value of the total cash pools over ten years but an adjustment is applied.

33. Pursuant to the Insurance Act 1982, all with-profits business written by L&G is accounted for within the Life & Annuity Section of the life fund of L&G’s Long Term Fund.  Assets underlying the AF80 Policy lie in the Long Term Fund.

34. Part IV of the AF80 Policy - Annual Increment Formula And Participation In Profits - sets out the entitlement of the Policy to participate in the Society’s profits, ie to surplus in the Long Term Fund.  The terms of participation are found in L&G’s articles of association.

35. A booklet called “Adaptable Funding Contracts AF80” states 

“The AF80 Policy participates in the profits of L&G’s long-term funds.

…

Investment pools

The fund money is held in separate pools for each calendar year.

…
Current year’s investment pool 

The first amounts credited to the current year’s investment pool are the contractual annual increments and income bonuses earned during the pervious calendar year on existing pools.

…

Contractual annual increment and bonus

Each year’s investment pool earns:

A guaranteed rate of contractual annual increment

Annual bonuses

…

Bonus

The AF80 Policy participates in the profits of L&G’s long-term funds.  The bonus is declared following the annual actuarial valuation of [L&G’s] life and pension business and arises from the right of with-profit policyholders to share in … disposable surplus…

The bonus is expressed as a percentage of the average content of each investment pool during the previous calendar years and it is declared in two parts:

An Income Bonus …
*A Growth Bonus …
…

Discontinuance

…

Option 2

… contact may be surrendered for a lump sum … This lump sum will depend on L&G’s terms at that time …

…”

36. L&G’s “Financial Viewpoint” document, published every year and circulated to Trustees and their advisers, specifies the exact level of each bonus (if applied) declared by L&G and shows the broad composition of the Life Fund.  The April 1989 “Viewpoint” features the AF80 Policy and states that the contract is the forefront of with-profit investments of its type.

37. Scheme-specific reports, also produced by L&G for its clients, refer to payments and bonuses earned by the Scheme and explain that assets underlying AF80 policies were in the Long Term Fund and that the capital and income guarantees provided by the policy necessitated a broad spread of investments in fixed securities, equities and commercial property.  The 1980 Scheme Report illustrated, in pie chart form, the relevant percentage allocated to each type of investment within the fund, of which one type of investment was cash.

38. The Actuarial Report, as at 1 January 1991, paragraph 3.6 states “Under the terms of the L&G’s AF80 contract, the extraction of the monies for the purchase of normal scheme benefits is at the face value of the pools.  The value of the assets has therefore been taken to be the face value of the AF80 pools at the valuation date”.  Paragraph 5.1 refers to the funding position as an “ongoing scheme” and refers to the value of the pool.  Note 2 states that “this assumes that there are no assets other than those invested in the AF80 Policy”.  Paragraph 5.2 refers to a deficit on discontinuance.

39. In August 1991 L&G advised CCA, further to an enquiry by CCA for the augmentation of individuals’ benefits, that the solvency position as opposed to the ongoing position is calculated by reference to somewhat different considerations.  In November 1991 L&G wrote to a Mr Iorwerth (trustee and director of CCA) following a meeting in which the 1991 funding review was presented as follows:

“You are, no doubt, aware that the position of the scheme in the event of a wind up is a different matter.  Here it is the cost of securing the liabilities of the scheme with deferred annuities compared to the discontinuance value of the assets that matters.  These values are sensitive to prevailing market conditions regarding redemption yields on Government stocks and the underlying value of the assets supporting the AF80 contract…

the position at August 1991 where Guaranteed Minimum Pension is covered 100% and the balance of liabilities are covered 93%.  This shows there was a deficit in the scheme if it were to wind up.  The monetary value of the deficit is in the region of £120,000.”

40. A letter dated 13 March 1992 from L&G to the Trustees, enclosing the Discontinuance Report, states:

“The enclosed report sets out approximate values in respect of the current AF80 contract, …, the cash sum available on discontinuance …

I mentioned in my previous letter that the amount available on discontinuance of the AF80 contract would be somewhat lower than the nominal asset value.  This latter value assumes the contract remains premium paying and in force.

…

Premiums payable into the AF80 Policy form part of a larger fund containing a wide range of investments including ordinary shares, property and fixed interest securities, with the aim of providing good long term investment returns.  “Long term” is stressed because the fund is designed to support benefits payments in the long term.

However, when a discontinuance takes place, the only proper value to place on the contract should reflect the value of the underlying assets.  Assets which were secured with the long term in mind.  When the value of these assets underlying these assets is low, as compared to declared bonuses already vested, then the cash available on discontinuance will also be low”.

Complaint 2.3

There was maladministration by L&G in that:

in providing actuarial services (for example producing GN9 certificates), L&G failed to take into account the impact of the surrender terms.  Valuations should not be issued which do not highlight the surrender penalties on discontinuance.  L&G failed to ensure that the policy provided sufficient funds in the event of a surrender, and failed to notify CCA, for whom it was managing the Scheme, of the potential lack of funds which would be available on surrender.  It provided an inappropriate investment vehicle;

it ignored the members’ statutory entitlement to a transfer of cash equivalent.

41. The AF80 Policy, operated by L&G and held by the Trustees, was described by L&G as a package comprising investment, administration, funding and documentary services and that the discontinuance of the AF80 Policy therefore embraces all these particular facets.

Part V - Benefits - of the AF80 Policy states

“2
Provision of Lump Sum benefits.

Upon the [Trustees] becoming liable under the Scheme Provisions to pay from the Scheme any of the following in respect of a Life Assured:-

a transfer payment in respect of a Life Assured who has ceased to be engaged as an employee or director of the Employers …”.

Part VII - Discontinuance - of the AF80 Policy states

“If the [Trustees] notify [L&G] of their intention to cease paying premiums or if the right of the [Trustees] to pay any further premiums hereunder is determined … then … the provisions of Part V of this Schedule shall cease to apply with effect from the date of discontinuance …”

42. The AF80 Policy also provides that, if the Trustees have ceased paying premiums because the Scheme is being determined or wound up in accordance with the Scheme provisions, then, unless the Trustees and L&G have agreed otherwise, the Trustees shall be deemed to have exercised discontinuance option (iii).

43. GN9 certificates were produced by L&G.  The purpose of the certificates is 

“to ensure that reports contain sufficient information to enable the current funding level of a scheme to be understood … and … to enable the expected future course of a scheme’s contribution rates to be understood” and to “give an indication of the accrued solvency position of a scheme in discontinuance or were the scheme to become a scheme in discontinuance at the valuation date … If the scheme is not already in discontinuance, the actuary must make a judgment as to whether … a wind-up would be likely … If a wind-up were not likely, a closed fund approach should be adopted.  … The report should state whether a closed fund approach or wind up approach has been adopted.”

44. The Scheme’s report at December 1980 states

“[L&G] appreciates that its role is not confined to ensuring a maximum long-yield on the funds in its care, though this is considered to be one of its major tasks.  Besides this, however, there is a continuing need to ensure that the Fund accumulated for each pension scheme is adequate in relation to the benefits promised to members of that scheme.

…

In general the aim of funding is, by means of a stable contribution rate, to provide the Trustees with sufficient money to enable them to buy pensions earned for service to date eg if the Fund were discontinued they would be able to purchase paid-up annuity contacts for these pensions”.

45. Similar statements as regards the aim of funding are made in subsequent reports.  Scheme reports include details on the economic and investment background, how various assets had performed etc.

46. On 9 June 1981 L&G met with the Trustees and its adviser.  Minutes of that meeting (produced by L&G) state

“On the investment side there is no longer any suggestion that the scheme will be switched away from insured.  We stressed the smoothing effect of the insured bonus declarations and they in turn accept that whilst in times of high interest rates the yield may appear unattractive the AF80 method is ideally suited to the long term nature of the scheme liabilities”.

47. The 1983 Scheme report was discussed with the Trustees in November 1984.

48. In November 1985 L&G met with the policyholders to discuss the Funding Review and the state of the Scheme in general.  The question of an alternative investment medium was raised.  L&G offered to produce a report (although not retained by L&G).  No decision to move by CCA was made.

49. The funding review/actuarial valuation for January 1988 explained that extraction of monies for the purchase of normal scheme benefits is at the face value of the pools and that on discontinuance the Scheme was solvent on the annuity purchase discontinuance basis.  For January 1991 (dated September 1991) the valuation provided that on discontinuance GMPs were 100% covered but other benefits were only 94% covered.  This was the first of occasions when the Trustees and CCA were notified that the Scheme was in deficit on a discontinuance basis.

50. In August 1991 L&G advised CCA, further to an enquiry by CCA for the augmentation of individuals benefits, that the solvency position as opposed to the ongoing position is calculated by reference to somewhat different considerations.  In November 1991 L&G wrote to Mr Iorwerth (trustee and director of CCA), following a meeting in which the 1991 funding review was presented, stating

“You are, no doubt, aware that the position of the scheme in the event of a wind up is a different matter.  Here it is the cost of securing the liabilities of the scheme with deferred annuities compared to the discontinuance value of the assets that matters.  These values are sensitive to prevailing market conditions regarding redemption yields on Government stocks and the underlying value of the assets supporting the AF80 contract…

the position at August 1991 where Guaranteed Minimum Pension is covered 100% and the balance of liabilities are covered 93%.  This shows there was a deficit in the scheme if it were to wind up.  The monetary value of the deficit is in the region of £120,000.”

51. A letter dated 13 March 1992 from L&G to the Trustees, enclosing the Discontinuance Report, states:

“The enclosed report sets out approximate values in respect of the current AF80 contract, …, the cash sum available on discontinuance …

I mentioned in my previous letter that the amount available on discontinuance of the AF80 contract would be somewhat lower than the nominal asset value.  This latter value assumes the contract remains premium paying and in force.

…

Premiums payable into the AF80 Policy form part of a larger fund containing a wide range of investments including ordinary shares, property and fixed interest securities, with the aim of providing good long term investment returns.  “Long term” is stressed because the fund is designed to support benefits payments in the long term.

However, when a discontinuance takes place, the only proper value to place on the contract should reflect the value of the underlying assets.  Assets which were secured with the long term in mind.  When the value of these assets underlying these assets is low, as compared to declared bonuses already vested, then the cash available on discontinuance will also be low”.

52. As an alternative to offering a cash sum on the basis currently in use by L&G, it offered a basic transfer value to its managed fund of 102% of the discontinuance value.  If a two-year tie was agreed to, the transfer value would be enhanced to 103% of the discontinuance value, increasing by 1.5% at the end of the third, fourth and fifth years.  For a full five-year tie the enhancement would be 107.5%.

53. The Trustees exercised discontinuance option (ii).  The Scheme is still ongoing.

CONCLUSIONS
Complaint 2.1

Are the acts complained of acts of management?

54. L&G’s latest submission (as opposed to earlier submissions) does not dispute that it was the manager while the AF80 Policy was ongoing, but it asserts that its role as manager was coterminous with the currency of the AF80 Policy which was brought to an end when it was discontinued.

55. It is not disputed by the parties that the AF80 Policy operated by L&G is in fact a package comprising investment, administration, funding and documentary services.  The date of cessation of L&G’s management role and obligations is not clear.  On 2 March 1992 L&G advised CCA that the discontinuance of the AF80 Policy embraced all of these facets.  On 14 May 1992 L&G confirmed that it was arranging for an updated discontinuance report and stated “AF80 embraces a package of services, namely investment, administration, funding and documentation and I must point out at this stage that until such time as we are informed that the contract is to discontinue, the AF80 remains in full force [my emphasis] and as such its service charges remain payable in full.” On 6 August 1992, L&G wrote to PJC Services concerning the “uncertainty regarding the continuation or otherwise of the AF80 contract” and said that unless premiums were brought up to date by 31 August 1992 it would determine the rights of the Trustees to pay further premiums meaning that the AF80 Policy would discontinue at that date.  Further correspondence was exchanged and on 3 June 1993 L&G wrote to the Trustees advising that in the case of CCA there was no clear definition of when the AF80 Policy was discontinued and it concluded that the date was 1 April 1992 and not the Trustees’ former proposed dates of 24 February 1992 and subsequently 1 October 1992.

56. Much correspondence was also passed between the parties about the calculation of the discontinuance figures.  For example, on 4 February 1993 PCJ Pension Services wrote to L&G saying “we have still not received discontinuance terms for the AF80 [Policy], properly calculated in spite of several reminders”.  L&G replied “I have spoken to the Department responsible for doing the detailed work needed to calculate the accurate surrender value.  …  I am afraid there is no chance that the figures will be available at the Trustees’ meeting of 15 February 1993”.  By 22 March 1993 they still had not been received.  On 3 June 1993 L&G stated that it “does not disclose details of the cash surrender value factors”.

57. Lightman J refers in his judgement to AF80 Policy being discontinued on or about 24th February 1992, the process of the calculation of the sum payable on discontinuance being made on 13 March 1992 and the last tranche of payments being made on 31 March 1994.  L&G submits that the basis was carried out at the earliest on 13 March 1992 – the date of the discontinuance quotation (see paragraphs 19 and 27.8).  It later submitted in response to whether the MVAFs for April 1992 were calculated before or at the commencement of April 1992 that they were calculated ‘in about’ April 1992 and that calculation of the discontinuance sum using that basis was carried out in March 1993.

58. As noted above, the issue of when the AF80 Policy came to an end, was the subject matter of dispute between the parties.  1 April 1992 was the date used for the MVAFs (set out in a memorandum dated 10 April 1992) for calculating the discontinuance sum.

59. L&G accepts that whilst the AF80 policy was in force L&G was the manager.  L&G have asserted to me that the discontinuance date was 26 February 1992 (see paragraph 27.4 above).  The discontinuance terms of the AF80 Policy provide that CCA may notify L&G of its intention to cease paying premiums - the effective date of such notification being referred to as ‘the date of discontinuance’ - then the provisions of Part V of the Policy cease to apply and CCA is entitled upon giving notice to exercise one of the options referred to in paragraph 10 above.  CCA paid lump sum payments which were not paid at the beginning of the scheme year.  Neither letter of 24 February or 26 February 1992 actually notify L&G of CCA’s intention to cease paying premiums or which option is chosen (see paragraph 12 and 13).  From the evidence at that time L&G did not take those letters as notification of discontinuance.

60. The issue in dispute before me is that L&G did not disclose the complete basis in use for calculating the discontinuance sum.  MVAFs were calculated by L&G for February, April and May 1992.  The MVAFs for which disclosure is requested is April 1992 – this being the date L&G then chose to treat the AF80 Policy as discontinued.

61. Having regard to the above, in my judgement L&G was a manager at the time that the calculation of the April 1992 factors were made.

62. That the discontinuance sum was calculated during 1993 with the last payment made in 1994 is irrelevant.  But in any event, to my mind when L&G made the various calculations they did so in their capacity as the manager concluding its relationship with CCA.  The calculation and payment of the discontinuance sum in consequence of the discontinuance of the AF80 Policy were the concluding acts of management performed by L&G.  The AF80 Policy’s discontinuance resulted in the disinvestments of its underlying assets to convert to and calculate a discontinuance sum due and payable to the Trustees of the Scheme.  This was a concluding act of management in relation to the Scheme.  The act performed directly relates the Scheme – the Scheme’s funds being tied up with the Policy.

63. The purpose and effect of the AF80 Policy was to provide benefits for members of the Scheme and payments to be made by L&G under the Policy were to provide such benefits.  L&G were just as much a manager when calculating and making the discontinuance payment as when making a payment for benefits under the Policy.  The proper analysis is that money could only be paid out of the AF80 Policy for purposes permitted by the Scheme.  Discontinuance of the AF80 Policy was part and parcel of the management of the Scheme and is properly regarded as an act of management.

64. I do not interpret the facts before me as indicating that a separate contract came into being when the policyholder sought surrender.   The provision of the basis for calculating what payments are due under Part VII is part of the AF80 Policy and only as a part of the AF80 Policy could it be said that it constituted a standing offer to surrender.  When that offer was accepted then the AF80 Policy was concluded on its stated terms.  Acceptance of the discontinuance terms contractually concluded the AF80 Policy as opposed to forming a new and separate discontinuance contract.

65. That L&G was contractually bound to calculate and pay the discontinuance sum (whether as part of the AF80 Policy or otherwise) did not alter its status as manager.  It contractually undertook to provide a package of services comprising the management of the Scheme.  The termination of the policy, calculation of the discontinuance sum payable and its payment were facets of that package.

Has the formula been properly disclosed?
66. Although L&G has disclosed a formula, it has not disclosed the basis for the calculation of a factor in that formula.

67. I consider that it is essential to disclose the calculation of the MVAFs if the purpose envisaged by Lightman J is to be met.   The MVAFs need to be verified in order to establish that the calculation has correctly been made on the basis currently in use.  I note that L&G accepted that it would disclose the Formula to CCA.

68. I accept that the disclosed MVAFs in April 1992 were those that were used to complete the discontinuance sum but the witness statements by Mr Greenleaf and Mr Alder do not deal with the basis (ie breakdown and calculation) of the MVAFs and therefore do not help to resolve the matter.

69. I do not agree that the basis of the Formula is a matter of fact wholly for L&G.  If the matter was wholly for L&G and L&G could simply declare (acting within the boundaries of proper and honest behaviour) that the Formula was anything it chose, then the purpose of checking the accuracy of the discontinuance sum would not be realised.

70. Nor do I accept that Lightman J was proceeding on the basis that disclosure of the MVAFs without disclosure of the basis on which they were calculated would be proper disclosure.  The exact calculations comprising the Formula were not in issue before Lightman J.  In my judgement, having regard to the context in which this complaint arose and to the whole of Lightman J’s judgement, Lightman J envisaged that L&G should provide whatever figures were necessary to allow CCA to check the correctness of the cash sum paid on discontinuance of the AF80 Policy.  The essence of his judgement is clear that what should have been disclosed were such calculations as were necessary so that it would be possible to verify how the discontinuance sum had been calculated, ie to check the correctness of the calculation.  His description of the word Formula is very wide and does not expressly limit what figures or process constitute the Formula.

71. Simple disclosure of MVAFs as percentages does not enable the checking of the correctness of the calculation of the discontinuance sum.  To my mind what is required is disclosure of the entire process of the calculation of the difference between the notional value and the discontinuance sum – this being the essence of the basis currently in use/the Formula.  It is not disputed between the parties that the MVAFs are a key component responsible for the difference between the notional value and the discontinuance sum.  It seems therefore that the process/basis of any significant component of the calculation should be disclosed.  The basis currently in use is defined by L&G as the MVAFs.  It is that basis which requires verification of accuracy when applied to calculate the discontinuance sum.

72. Whilst CCA can and has checked the correctness of the figures produced so far, it has been unable to do so in respect of that part of the calculation so described.  How can the calculation be checked if a component of it – indeed the key component - is made up of a blind sum?

73. I do not accept that disclosure of the basis of the MVAFs amounts to CCA questioning the fairness or unfairness of the Formula.  All that may be looked at is the accuracy of the percentages quoted in respect of the MVAFs.

74. In making this finding I do not, as is suggested, disbelieve the L&G actuary.  It is, however, not clear to me how, in the absence of the documents containing the calculations, the actuary could give information that the specific calculation of the MVAFs complied with the general practice.

75. L&G’s submissions that the MVAFs are not referable to an individual contract but are AF80-wide, are not relevant in determining whether the calculations disclosed allow the discontinuance sum to be checked.  So far as confidentiality is concerned, I see no reason why disclosure of the information required for the current investigation before me need lead to publication to Independent Financial Advisors of that information.

76. In my judgement L&G’s failure to produce the requested information means that a key component of the Formula has not been disclosed.

CCA’s standing

77. That maladministration may have been incurred in connection with a contract between L&G and the Trustees (to which CCA was not a party) does not mean that CCA has no standing and cannot bring a complaint of maladministration of the Scheme.  CCA as employer has a legitimate interest in the proper management of the Scheme.

78. Lightman J considered that, so long as L&G withheld the Formula, this was an area which called for the Pensions Ombudsman’s attention in order to protect the interests of members and CCA.  Pursuant to court proceedings, L&G agreed to disclose to CCA the Formula.  I find therefore that it was conceded that CCA as employer had a legitimate interest certainly in so far that the issue of locus of CCA was not challenged by L&G.

79. When L&G agreed to disclose the Formula, Lightman J concluded that this action on the part of L&G should enable any doubts or anxieties about the correctness or otherwise of the calculation to be resolved without delay.

80. Lightman J held that there was a continuing failure after 13 March 1992 on the part of L&G to disclose the Formula.  In the context of looking at whether the process of the calculation of the sum payable on discontinuance is capable of constituting maladministration by L&G, Lightman J said that refusal on the part of L&G to disclose the Formula was in breach of the terms of the AF80 Policy.  He asserted that that one party cannot require the other to accept his calculation made in accordance with a formula without such disclosure and to accept his figure in blind faith that the calculation is correct.  And he held that, if the calculation of the discontinuance sum is an act of management by L&G, then it was open to my predecessor to investigate the conduct of L&G as possible maladministration.

81. L&G has lost the key component of the Formula.

82. CCA need not claim injustice in consequence of the maladministration in making its complaint.

83. My conclusion is that the failure to provide full details of the Formula is maladministration as, indeed is the subsequent loss of the calculations.  That loss prevents an easy way of now putting the matter right but I make a direction designed to overcome the difficulty.  I wish so far as I can to enable CCA to check the correctness of the calculation.

84. I have taken into account that L&G assert that the calculations for the key component of the basis currently in use, the MVAFs, are lost and cannot be reproduced; and that it would be inappropriate to direct that L&G calculate what the MVAFs should have been because this goes to the issue of fairness.  I am seeking to have an actuary calculate the MVAFs likely to have been used in April 1992.  These figures should alleviate any doubt or anxieties that CCA may have about the correctness of the calculation.  To the extent that the actuary’s figures are materially different from the current figures is not relevant to the complaint before me.  Nor am I attempting to assess the fairness of the figures used.

85. Maladministration is not something for which a court provides a remedy.  The fact that the court may not be able to direct the steps I am directing should be taken to remedy the maladministration does not in my view mean, as L&G assert, that I cannot make such a direction.

86. The legislation provides that I may direct that persons responsible for the management of the scheme take such steps as I may specify.  In accordance with that provision I am directing L&G to appoint an expert to undertake calculations to remedy the maladministration I have found and to bear the costs of so doing.  This determination and the direction is binding only on L&G and CCA and places an obligation on L&G to take steps to remedy the maladministration I have found.  The suggestion has been made to me that because the President of the Institute of Actuaries or the actuary are not within my jurisdiction my direction is not enforceable.  That suggestion to my mind reflects more of a theoretical than a practical concern.  The failure of the President or the appointed actuary to act in accordance with the instructions which I am directing L&G to provide seems to me to be highly unlikely and is not a bridge which needs to be crossed at this stage.

Complaint 2.2
87. I consider that the AF80 Policy was nothing other than a with-profits contract.  The true nature of the Policy is evident from a careful reading of the documentation.  CCA knew or ought reasonably to have known that the AF80 Policy was a with-profits contract.

88. I next consider whether the figures quoted for the cash pool were a statement for the funds available.  Below I set out summary of L&G’s submission - 

It is apparent from the documents that the cash pools relate to the AF80 Policy as an ongoing policy – this being the case while the Policy remains.  The function and design of the AF80 Policy flows from its status as an ongoing policy and the expectation that it will continue in the long term.  The purpose of the AF80 Policy is terminated should the policyholder choose to discontinue it.  It is not the purpose of the AF80 Policy to provide a cash sum on its discontinuance - this is merely an exercisable option, although the term cash pool does have real meaning under discontinuance option (i).  The pools do not contain cash - the only meaningful way in which they can have their value explained is in pounds and pence in the sense of the amount of pension and other benefits they will buy.  That is the purpose of expressing the value in the pools.  As well as directly representing the value each cash pool has in terms of meeting ongoing liabilities, each pool also reflects, less directly, a proportion of the assets within the Long Term Fund.  The mix of those assets is chosen not in relation to liabilities arising under the AF80 Policy but in relation to the liability which all long term business in the Fund will generate.  The assets mix involves different levels of management and sales costs which are of relevance in relation to discontinuance and L&G’s current basis for producing a cash sum under option (ii).  The current basis is to pay out a sum which principally reflects the current value of the assets underlying the total cash pool and to do this it applies a formula comprising a series of monthly or market value adjustment factors.  The end result is sometimes referred to as the net asset share.

89. There is no dispute between the parties that the amount expressed in the cash pool(s) was available while the Scheme was ongoing, in the form of extractions to purchase benefits, or that extractions were not met.  On this basis there is no maladministration (nor is there injustice).  On discontinuance of the AF80 Policy, having regard to L&G’s submission and the evidence, I consider that CCA knew or ought reasonably to have known that a cash pool was not a statement of the funds available.  Accordingly, I do not consider it wholly logical that CCA believed that figures for the cash pool(s) would be made available if the AF80 Policy was discontinued.

90. I do not uphold complaint 2.2.

Complaint 2.3.1

91. Below I set out summary of L&G’s submission –

[It] denies that it was under any duty to advise the Trustees or CCA as to whether or not the AF80 Policy was or remained an appropriate investment vehicle for the Scheme.  L&G also denies that it was obliged to ensure that the AF80 Policy provided ‘sufficient funds’ and that it failed to do so.  But L&G submits that, in any event, the Policy was manifestly appropriate and has proved a success throughout its life.  What L&G was under a duty to do and did do, it states, was to apply correctly during its life the terms of the AF80 Policy.  Throughout the Policy’s life there were no difficulties with benefits being met.  At no stage prior to the Trustees exercising their right to discontinuance did they enquire as to the nature of the basis currently in use by the Society.  The abrupt discontinuance performed under option (ii) requires more than simple disinvestments by the sale of assets: it involves the unravelling of the Policy from the assumptions and procedures and guarantees which provide the mutual support for all AF80 policies in order to proceed to the net asset share.  It may require the sale of part of assets in the Long Term Fund together with expenses incurred by that discontinuance.  As to why the Trustees exercised their right to discontinue, when and in the manner it did, is a matter for them.

92. In my judgement, the essence of the complaint is of continuing unsuitability of the AF80 Policy’s intended function.  It relates to the general actuarial and investment services provided by L&G.

93. Actuarial reports/funding reviews produced pursuant to GN9 considerations are reviews of a scheme’s funding on an ongoing and discontinuance basis as opposed to reviews of individual investment assets.  There is no requirement to include a statement about a scheme’s funding position if individual investment assets are discontinued without the scheme winding-up.  The terms of the AF80 Policy are such that several discontinuance options are available but that, in the event the Policy is discontinued because the Scheme is discontinued, then, unless otherwise agreed, the Trustees shall be deemed to have exercised discontinuance option (iii).  Accordingly, I consider that the statement employed by L&G on a winding-up basis of the Scheme to be correct.  Discontinuance of the Policy under options (i) and (ii) does not necessarily mean that the Scheme is also discontinued (indeed it did not).  To conclude, I do not consider that L&G acted improperly when issuing valuation statements which did not provide information in respect of the AF80 Policy discontinuing under option (ii).

94. The assertion that L&G failed to ensure that the AF80 Policy provided sufficient funds in the event of its discontinuance is unclear.  There is no complaint that when the AF80 Policy was ongoing it failed to meet the benefits under the Scheme.  What are sufficient funds? On a discontinuance basis, any obligation to provide benefits under Part V of the Policy ceases.  There are no terms in the Policy providing that a capital guarantee on discontinuance under option (ii) is payable.  There are several options available on discontinuing the Policy - each having a different funding impact on the Scheme.  It is not disputed between the parties that sufficient funds would have been available had the Trustees chosen discontinuance option (i).  For option (iii), although the funding aim to provide benefits by way of annuities was not achieved, CCA was on notice of this – and an increase in premiums by it would have remedied that position.  For option (ii), CCA was notified in March 1992 of the funds that would be available on surrender.  Accordingly, I do not find that L&G failed to notify CCA of the funds available on surrender.  Control in this case over discontinuance of the AF80 Policy lay with the policyholder.  Where the manner and timing of discontinuance of the AF80 Policy is in the hands of the policyholder, this would reduce any control L&G might have ensuring that sufficient funds were payable on discontinuance (assuming such an obligation existed) as the gap between the face value and discontinuance cash value is subject to changing market conditions.

95. Having regard to the evidence, CCA has not satisfied me that L&G provided an inappropriate investment vehicle.  Assuming that there was an obligation on L&G to review the AF80 Policy as an investment with the Trustees from time to time, it appears that this was done.  Moreover it appears that, whilst the Policy was ongoing in 1981 and 1985, consideration to effect a change was contemplated but not effected.

Complaint 2.3.2

96. L&G asserts that it is the Trustees who are obliged to ensure that the Scheme meets any statutory cash equivalent rights but that in any event the AF80 Policy provided for the payment of cash equivalents on an ongoing basis.

97. CCA has not alleged that the AF80 Policy failed to provide cash equivalents on an ongoing basis or that on its discontinuance the Trustees have been unable to meet such requests.  Therefore, I find no maladministration.  Even if I am wrong there is no evidence of injustice.  Furthermore, there does not appear to be any obligation for the AF80 Policy to provide such a funding level or for L&G, as opposed to the Trustees and/or CCA, to meet any shortfall in the funding level - and this accords with those terms that provide that the timing and mode of exercise of any discontinuance option may be at the Trustees’ discretion.

98. I have nevertheless considered the position assuming that the cash equivalent legislation applies to the AF80 Policy on discontinuance and that there were insufficient resources to pay cash equivalents following requests to do so.  The Occupational Pension Schemes (Transfer values) Regulations 1985 (now revoked) provided that trustees may abate the cash equivalent value by such percentage by which the assets of the scheme are shown to be in deficit.  Therefore, I find there is no maladministration.  Even if I am wrong, there would have been no injustice (although members’ expectations may be disappointed).

99. I do not uphold complaint 2.3.

Costs, Distress and Inconvenience

100. I have considered CCA’s request for costs together with compensation for distress and inconvenience.

100.1. The question as to whether I had jurisdiction to order that complainants’ legal expenses be paid by respondents was considered in Nicol & Andrew Ltd v Brinkley [1996] OPLR 361.  It was held that I had such jurisdiction.  However, the advisory and investigatory facilities offered by OPAS (the pensions advisory service) and my office respectively are such that complainants do not reasonably need to seek professional advice before bringing a complaint or referring a dispute for investigation.  Accordingly, I only award costs in exceptional circumstances.

100.2. Compensation for distress and inconvenience may only be made if the maladministration has caused injustice.

101. On the facts and circumstances of this case, I do not consider it appropriate to award costs.  I am not satisfied, on the submissions presented to me, that all the costs incurred would not have been incurred in any event and, where this is not the case, that those costs reasonably needed to be incurred to bring this complaint to me.

102. Finally, in so far that I could make any direction for any distress and inconvenience I am satisfied that the direction I have made, where I found maladministration, satisfactorily deals with the matter.

DIRECTION

103. L&G shall within 21 days of the date of this Determination request the President for the time being of the Institute of Actuaries to nominate an independent actuary (whom L&G shall immediately instruct) to produce, calculate and identify the basis of (ie breakdown) and resulting MVAFs likely to have been used in April 1992 bearing in mind the figures for which calculations are known and adopting where necessary other actuarial guidance, principles and assumptions that are within the range of reasonable responses.  Any decision of the independent actuary shall be given by him or her as an expert and not as an arbitrator.  L&G shall provide all information within its possession or control to the independent actuary as he or she may request in order to reach his or her decision of the calculations.  The costs of the independent actuary shall be borne by L&G.

DAVID LAVERICK

Pensions Ombudsman

9 December 2002
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