H00316


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J V Harris

Scheme
:
FMT Pension and Life Assurance Scheme

(formerly KMT Scheme )

Respondents



Independent Trustee
:
DAC Trustees Ltd, , now Masons Trustees Ltd (DACTL)

Principal Employer
:
FMT Holdings Ltd (now in administrative receivership)

Trustees
:
Mr M Bright

)

Mr R Brotherton
) (together, 

Mr P Cooper

) the Original Trustees)

Mr A Wickham
)

THE COMPLAINT (dated 23 June 1998)

 AUTONUM 
Mr Harris complains that he was not granted an early retirement pension.  He also made multiple complaints against the Respondents and against William M Mercer Ltd in respect of the events leading up to the appointment of Administrative Receivers to the Principal Employer, and also about what happened thereafter.  However, his complaint in this respect is identical in all material respects with the complaint brought by Mr Fone (H00342) and, as I have dealt with these aspects in my Determination issued in relation to Mr Fone, I need not deal with them here, save in so far as Mr Harris (like Mr Fone) has suffered distress.  Mr Wickham lives abroad and he has not been included in my investigations into Mr Harris’s complaint.

MATERIAL FACTS
 AUTONUM 
Mr Harris is disabled, but that did not affect his ability to work for the Principal Employer’s subsidiary, Flexible Manufacturing Technology Ltd (FMTL).  In fact he was a particularly valuable employee because he was one of the few people who knew how to operate the Coburg Grinding Machine, so he was in effect a specialist.

 AUTONUM 
Some time in 1993 Mr Harris asked Mr Wickham, who was a director of the Principal Employer and of FMTL as well as being a trustee, whether he could take early retirement.  Mr Wickham told him that “they could not let [him] go or even be considered” because he was the only person working on the Coburg Grinding Machine at the moment.

 AUTONUM 
In February 1994 Administrative Receivers were appointed.  Mr Harris tells me he asked them whether he could take early retirement.  Then, after the Administrative Receivers had appointed an independent trustee, DACTL, Mr Harris wrote to DACTL to renew his request.

 AUTONUM 
DACTL replied to his letter on 17 November 1994 and asked him to send in detailed evidence of his present health so that his application could be considered.  Mr Harris tells me that he replied to this letter but DACTL have no record of having received a reply.

 AUTONUM 
Mr Harris reached his normal retirement date on 11 February 1998 and is now in receipt of a pension, although his pension has been reduced because of the Scheme deficiency, as have the pensions of all other members who were not already pensioners when the Scheme went into wind-up.  He has been caused distress in particular by the behaviour of Mr Bright in taking an early pension.

CONCLUSION
 AUTONUM 
At the time he made his first request, Mr Harris was not incapacitated within the meaning of the Scheme Rules, because he was able to follow his normal occupation.  He could have been granted a reduced early pension under Scheme Rule 7 if the Principal Employer consented.  However, the Principal Employer, through one of its directors, Mr Wickham, did not consent.

 AUTONUM 
The Principal Employer’s general policy was that early retirement pensions would only be granted to members who were being made redundant.  Mr Harris, far from being redundant, was needed.  The Principal Employer was entitled to consult its own interests when making a decision about early retirement pensions, and undoubtedly it was in its interests for Mr Harris to continue at work.

 AUTONUM 
For the reasons set out in full in my Determination of Mr Fone’s complaint, Mr Harris is entitled to damages for distress caused by the conduct of Mr Bright and it is appropriate that he should be awarded damages in the same sum.

 AUTONUM 
The Original Trustees had no role to play in granting early pensions and I therefore cannot justifiably uphold the complaint against them.

 AUTONUM 
DACTL could have granted Mr Harris a pension and that is why it invited him to submit more evidence.  I do not know whose fault it is that DACTL never received the further evidence but, if Mr Harris did send in evidence, it is unclear to me why he did not follow up the position when he did not receive a reply or even an acknowledgement.  If he had done the smallest amount of chasing up, DACTL would have told him that it had not received the evidence.  He could have sent it in afresh and his application could have been considered on its merits.

 AUTONUM 
In the circumstances, Mr Harris does not establish that DACTL was guilty of any wrong doing, let alone maladministration.  I therefore cannot uphold his complaint against DACTL.

DIRECTION

 AUTONUM 
Within 21 days of the date of this Determination, Mr Bright shall pay Mr Harris £1,000 in respect of damages for distress.

DR JULIAN FARRAND

Pensions Ombudsman

3 July 2001
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