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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P Gibney

Scheme
:
FMT Pension and Life Assurance Scheme

Respondents



Independent Trustee
:
DAC Trustees Ltd, now Masons Trustees Ltd (DACTL)

Principal Employer


:
FMT Holdings Ltd (Holdings or the Company) now in administrative receivership (Ms Mills and Mr Bloom of Ernst & Young are the Receivers)

Trustees
:
Mr M Bright

)

Mr R Brotherton
) (together, 

Mr P Cooper

) the Original Trustees)

Mr A Wickham
)



Mercers
:
William M Mercer Ltd (as administrators)

COMPLAINT (by form dated 30 June 1998)
1.
Mr Gibney complains, among other things, of the actions of the Original Trustees and Mercers in connection with the early retirement of Mr Bright, and of the actions of DACTL in dealing with complaints against Mr Bright and the other respondents.  He says their actions constituted maladministration which caused him to suffer injustice in the form of financial loss, distress and inconvenience.

2.
His complaint is to all intents and purposes identical to the complaints of Mr Fone, Mr Gaston, and Mr Harris (H00342, H00316 and H00336) which my predecessor determined on 3 July 2001, and which were upheld in part.  Redress for any financial loss sustained by Mr Gibney has already been dealt with by the directions given following investigation of the complaint from Mr Fone.  The investigation of Mr Gibney's complaint was limited to whether there is some injustice outstanding caused by the established maladministration of Mr Bright and of DACTL and which needs redress beyond that which has already been provided. I do not propose to revist the findings made by my predecessor in relation to the facts or to the maladministration found.

MATERIAL FACTS

4.
Mr Bright owned 40% of the Company and was its largest shareholder.  He was also its chairman.  He became a member of the Scheme in 1988, and became a trustee in 1991.

5.
By the end of November 1993 the continued existence of the Company was in serious difficulty.  Mr Bright was granted an early retirement pension from the Scheme, while at the same time continuing to draw a full time salary from the Company.  His pension was not reduced to reflect its payment earlier than his usual retirement age.

6.
On 3 February 1994 the Company called in receivers, owing its bank £4,120,000.  There are insufficient assets in the receivership to allow payment to be made to unsecured creditors.  DACTL was appointed as independent trustee and the Scheme subsequently went into wind-up on.   The Scheme is in deficit, and it seems likely that deferred pensioners (such as Mr Gibney) may suffer a reduction in their pensions.

My predecessor's findings in relation to Mr Bright

7.
Among other things, my predecessor found that the Company was in breach of its obligation of good faith when it consented to Mr Bright beginning to draw an early pension.  He found that the Company's consent was improper and that the retirement of Mr Bright was in effect a sham.  He upheld the complaint against the Company accordingly.  My predecessor also found that Mr Bright and Mr Cooper committed maladministration in relation to Mr Bright's early retirement.  He found that Mr Bright's early pension was drawn in breach of Scheme rules, jeopardised Inland Revenue approval of the Scheme, and gave Mr Bright an unconscionable advantage over members who had not retired because, as a pensioner at the date of wind-up, he would have had priority over deferred members.

7.
My predecessor found that Mr Bright was

"guilty of wilful neglect and wilful default in relation to his early retirement.  He was wilfully blind to the interests of other members, wilfully blind to the precarious state of the Company, wilfully oblivious to the warnings which had been given about the state of the Scheme's finances and dishonest about the fact that he was not going to retire."

After an oral hearing, he concluded Mr Bright was dishonest and that his defaults were gross and rank.  He found that Mr Bright had in effect treated the members with contempt.

10.
Accordingly my predecessor upheld the complaint that Mr Bright, as a trustee, had committed acts constituting maladministration.  My predecessor found that the loss to the Scheme flowing from Mr Bright's improper early retirement was in the region of £189,500 as at 1995.  This sum has been recovered in part from Mr Bright (in a settlement effected by DACTL), and in part from Mr Cooper (following my predecessor's Determination made in relation to the complaint of Mr Fone).

My predecessor's findings in relation to DACTL

11.
DACTL were appointed as independent trustee on 10 March 1994.  Thereafter, among other things, they proceeded to effect a settlement with Mr Bright, which my predecessor found to be insufficient.  They stopped payment of Mr Brotherton's pension, although this was not consistent with the legal advice they had been given.  They misled the Pensions Advisory Service (OPAS) and various members who raised queries, as to what steps they were taking, or had taken, in relation to Mr Bright and Mr Brotherton.  My predecessor found that these acts or omissions on the part of DACTL constituted maladministration and gave suitable directions to redress the financial loss suffered by all members by the maladministration.

Mr Gibney's complaint

10.
Mr Gibney repeated some aspects of Mr Fone's complaint which were not upheld.  In so far as his complaint and Mr Bright's response deal with such matters, they are outside the scope of my investigation and I do not set them out.

11.
Mr Gibney first complained to DACTL in March 1994 and to OPAS in 2 July 1996.  He made application to this office when so advised by OPAS.

12.
In his complaints form he explained that he was a trade union representative at the time the Company went into receivership.  He said that

"During the period everyone who had queries and comments about the pension activities of the Trustees came to me to register their complaints, anger and frustration and as this was not a union matter it was not restricted to [Union] members and included senior managers…".

Under the section of the form dealing with distress, disappointment, inconvenience or other non-financial loss, Mr Gibney said

" I have over the past four years received and made many phone calls and helped individuals with their complaints …

"This level of involvement together with the fact that I was completely helpless caused me a great deal of stress which culminated in depression and the breakdown of my relationship with my girlfriend….

"In an attempt to blot out the problems I have been rude to friends and former colleagues … and I have felt and continue to feel completely helpless over the whole issue.

"During all of this time I have been fully aware that the people who have caused all of this distress have used their positions to fraudulently arrange their own pensions at 100% and to backdate their pensions just prior to receivership….

"[DACTL] have been fully aware of all of the concerns since 1994 and have in my opinion failed in their duties to resolve the problems left by the former trustees….

"All of this has added to the distress suffered and I have spent hours and hours writing letters which should not have been necessary".

He also said he was caused incidental expenses totalling £220 in postages, photocopying, phone calls, and a visit to DACTL in London.

DACTL's response to the complaint.
12.
DACTL promptly offered Mr Gibney £250 in settlement of his complaint.  Mr Gibney has not accepted the offer (which DACTL will keep open for a further four weeks from the date of this Determination) because he regards it as derisory and ultimately because he is dissatisfied with the way DACTL is dealing with and progressing winding-up of the Scheme.  DACTL for its part points out that Gibney appears to have misunderstood an interim report proferred in anticipation of the report which must be rendered when the winding-up is further advanced.

Mr Bright's response
12.
When Mr Gibney's complaint was first put to him, Mr Bright said that he would make an offer in settlement.  However, after a delay of some months during which time he kept promising to put forward an offer imminently, Mr Bright decided not to proceed with making an offer and accordingly my investigation has proceeded.

13.
In his response to the complaint Mr Bright said, among other things, that

(
Only a small part of the Scheme deficit was caused by the maladministration of which complaint was made and that part has been made good.

(
There must be a causal connection between the maladministration established and the inconvenience and distress actually suffered.  He questions whether Mr Gibney has established such a connection.  Mr Bright points out that Mr Gibney did not complain to OPAS until more than two years after members were told the Scheme was in deficit.

16.
Solicitors acting for Mr Bright urge me to take into account that

•
Until December 1993, Mercers were confirming the Fund Finances to be sound; and 

•
On 4 April 1993, Mercers confirmed to the Trustees (who also owned the Company and were directors of it and/or of its subsidiaries) that the recommended contribution rate would secure the Fund upon Discontinuance.

The first point is contrary to my predecessor’s finding that Mercers had been warning about the state of funding of the Scheme since July 1992.  So far as the second point is concerned, I note that the Company did not pay the recommended contribution rate in that they allowed 7 early retirements between 2 April and 3 September 1993 without making the extra contributions Mercers recommended should be made “in view of the marginal discontinuance position”.  Over this period the Company also paid in employees’ contributions substantially late thus causing loss of interest into the Scheme.  The 1994 contributions were not paid at all but had to be recovered from the Receiver.

17.
They also submit that

17.1
My predecessor made no finding that Mr Bright received monies to which he was not contractually entitled from 1988 as part of his legitimate retirement arrangements with his employers and that the 1988 Special Members letter confirms the transfer of his Vickers’ benefits into the FMT Scheme.

17.2
No substantial benefit improvements were made to Mr Bright’s entitlement which were not provided for under his 1988 and 1992 Special Members letters.

17.3
The only bonus awarded during 1993 and 1994 was £15,000 for 7 executives.

17.4
Mr Bright and the Original Trustees were not responsible for the Fund shortfall.

So far as concerns 17.1 my predecessor expressed no opinion on this subject.  I myself have not sought to ascertain Mr Bright’s contractual entitlements in 1988 as this is not germaine to the issues I must decide.  About the point at 17.3 my predecessor said:

“[T]his is tendentious.  The 1992-93 bonuses for the Original Trustees alone totalled £52,300.  Bonuses were also given to other special members.”

The statement at 17.4 is at variance with the various findings of loss made by my predecessor.

18.
The Solicitors submit that misleading information (to the effect that Mr Bright effectively secured illegitimate enhancements for himself) contrary to the facts contained in the submission set out in the preceding paragraph has led to the complainant’s sense of distress.  This misleading information did not come from Mr Bright.  The solicitors ask me to bear in mind that Mr Bright was not responsible for the shortfall and did not receive any substantial benefit or salary and bonus increase just prior to his retirement and was not responsible for any delays.  I note that in the year immediately prior to his retirement Mr Bright received bonuses of at least £23,000 and that his pension was at the Inland Revenue maximum.  I also note that Mr Bright continued to receive his full salary after he started drawing his early retirement pension so that his income immediately after his retirement was substantially greater than it was before.

19.
Mr Gibney comments that, among other things, Mr Bright's response raises questions which were already dealt with by the Determination in Mr Fone's case (such as the question of the date at which complaint was made to this office) and raises irrelevant matters (such as Mr Bright's reference to the complaint of another member which was turned down for reasons personal to that member).  He says that

"The intervening years [since Mr Fone's complaint was accepted for investigation] of diversionary tactics in an attempt to evade the truth has caused me serious distress.

"… Mr Bright continues to cause me distress and inconvenience as he deliberately distorts, and misrepresents the facts and treats my complaint with contempt exactly as he did with Mr Fone."

CONCLUSION
20.
DACTL acted promptly and properly in putting forward an offer to Mr Gibney.  I do not consider he is entitled to higher recompense in relation to the maladministration established in my predecessor's determination.  I make no further findings against DACTL.

21.
Mr Gibney pursued his complaint to OPAS timeously and it was reasonable to delay making the complaint to my office until advised by OPAS.

22.
There is no necessary correlation between the size of financial loss caused by maladministration and the distress sustained by any particular individual.  I am satisfied that Mr Bright's maladministration as found by my predecessor caused Mr Gibney distress above and beyond his financial loss.  The fact that other factors – such as the shortfall in his pension, the long delay, may also have caused Mr Gibney distress, does not detract from the distress caused by Mr Bright. In reaching this conclusion, I have not been concerned with Mr Bright’s conduct at the oral hearing held by my predecessor nor with the fact that to this day he denies his actions caused loss to the Scheme but I have taken account of my predecessor’s conclusions about Mr Bright’s conduct at the time when the maladministration occurred. I uphold the complaint against Mr Bright.

23.
I am satisfied that the distress Mr Gibney has suffered as a result of the maladministration is genuine. Seeking to establish what monetary sum would reflect that distress is not easy.  I do need to bear in mind that such an assessment does need to be limited to the consequence of the maladministration and not to reflect the consequences of other issues which have also caused distress to Mr Gibney.  Nor must such compensation be punitive.  Mr Bright was entitled to defend the complaint against him if he wished to do so.  I am conscious that my predecessor awarded Mr Fone £1000 for distress and inconvenience suffered as a consequence of Mr Bright's maladministration.  I am not persuaded that I should follow that precedent.  In my view an award of £500 would be appropriate.

24.
Mr Gibney has also sustained inconvenience in having to make a complaint and to press his complaint through to a full Determination when Mr Bright was, or should have been aware, that the complaint would be upheld.  However Mr Gibney would have sustained considerably less inconvenience than Mr Fone.  Whilst I accept Mr Gibney did keep careful track of Mr Fone's complaint and attended the oral hearing, this was because he wanted to and not because he was required to.  In addition, I am not persuaded that all the expenses incurred flowed from the maladministration of Mr Bright rather than other factors.  An award of £150 for inconvenience would be in line with awards I normally make.

DIRECTIONS
25.
Within 21 days of the date of this Determination Mr Bright shall pay Mr Gibney £500 to compensate him for the injustice he suffered in the form of distress and £150 to compensate him for the element of inconvenience.

DAVID LAVERICK

Pensions Ombudsman

14 February 2003
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