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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C L Fone

Scheme
:
FMT Pension and Life Assurance Scheme

Respondents



Independent Trustee
:
DAC Trustees Ltd, now Masons Trustees Ltd (DACTL)

Principal Employer


:
FMT Holdings Ltd (Holdings) now in administrative receivership (Ms Mills and Mr Bloom of Ernst & Young are the Receivers)

Trustees
:
Mr M Bright

)

Mr R Brotherton
) (together, 

Mr P Cooper

) the Original Trustees)

Mr A Wickham
)

Mercers
:
William M Mercer Ltd (as administrators)

THE COMPLAINT (dated 5 August 1998)

1. On 3 July 2001 my predecessor issued his Determination H00342 following investigation of a complaint of Mr Fone.  At paragraph 301, he found that DACTL, the Independent Trustee, had committed acts of maladministration in relation to their dealings with Mr Brotherton, one of the Original Trustees.  My predecessor found however that he could not deal with any losses – other than in relation to delay caused by the maladministration -- until the Pension Schemes Office (as it was then) had clarified the approach it would take in relation to Mr Brotherton's retirement.  He also left open the question of whether Mr Brotherton did or should have realized that his early retirement might cause problems with the Pension Schemes Office.  My predecessor required DACTL to restore the matter within three months of being notified by the Pension Schemes Office of its final decision or conclusion.

2. The Pension Schemes Office has now accepted that Mr Brotherton retired with effect from 3 December 1993.  It has indicated it will not raise any assessments of tax against Mr Brotherton or against the Scheme trustees either generally or in relation to the adjustment in the lump sum payment due to Mr Brotherton.  DACTL therefore has restored the matter to me.

3. As the Pension Schemes Office is prepared to accept that Mr Brotherton had retired from 3 December 1993, his early retirement did not jeopardize approval of the Scheme.  Accordingly I make no further finding of maladministration against Mr Brotherton.

4. I do not consider that any further loss was caused to the Scheme in relation to the early retirement of Mr Brotherton other than the delay referred to in my predecessor's Determination, and in respect of which directions have already been given.  Any claim by Mr Brotherton against DACTL would be a matter between him and DACTL, and not a matter for payment from the Scheme.

5. I understand that DACTL has calculated the amounts owing to Mr Brotherton in respect of the arrears of pension withheld from him, after an offset has been made for the fact that Mr Brotherton's final pensionable salary is lower than the amount originally paid to him.

6. My predecessor has already directed DACTL to proceed timeously to wind up the Scheme.  In light of the facts set out above, there are no further directions I fruitfully can give.  

DAVID LAVERICK

Pensions Ombudsman

28 March 2002
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