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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C L Fone

Scheme
:
FMT Pension and Life Assurance Scheme

Respondents



Independent Trustee
:
DAC Trustees Ltd, now Masons Trustees Ltd (DACTL)

Principal Employer


:
FMT Holdings Ltd (Holdings) now in administrative receivership (Ms Mills and Mr Bloom of Ernst & Young are the Receivers)

Trustees
:
Mr M Bright

)

Mr R Brotherton
) (together, 

Mr P Cooper

) the Original Trustees)

Mr A Wickham
)



Mercers
:
William M Mercer Ltd (as administrators)

THE COMPLAINT (dated 5 August 1998) and OVERVIEW
1.
On 3 February 1994, Holdings called in administrative receivers.  As that date, in round terms, the FMT Group owed the Midland Bank (the Bank) £4,120,000.  There are insufficient assets available in the receivership to allow payment to be made to unsecured creditors.

2.
The Scheme is in deficit and although the benefits of all pensioners whose pensions were in payment on the date the Scheme wound up (8 July 1994) have been secured, deferred pensioners will suffer a reduction in their pensions, currently estimated to be about 30%.

3.
It appears that the deficit was largely caused by a fall in annuity rates coupled with a contributions holiday which commenced in the 1980s and continued until 6 April 1993 and which, with hindsight, went on too long.  However:

(
In early 1992 the Original Trustees (who between them held more than 75% of Holdings’ shares) were notified by Holdings of substantial enhancements to their pension benefits.  These enhancements included the right to draw an unreduced early pension albeit, with Company consent.  In the case of Mr Brotherton (at least) the enhancements included the right to draw his early pension from the age of 50, instead of 55. 

(
All the Original Trustees, except Mr Bright, were given substantial increases to their pensionable emoluments in 1992 and 1993.

(
In 1993 seven members were made redundant and received early pensions paid out of the Scheme fund.  These pensions were not reduced for early payment and hence were “augmented” in terms of their normal Scheme entitlement.  Mercers had advised that the Company should pay for any augmentations up front (rather than allowing the costs to accrue).  However, the augmentations had not been paid at the time of the receivership.

(
As at 1 October 1993 the discontinuance funding level of the Scheme was 87%.

(
Mr Bright and Mr Brotherton began drawing early retirement pensions on 30 November 1993 (Mr Bright) and on 3 December 1933 (Mr Brotherton) but thereafter both continued to work for the Company and to draw a salary.  In accordance with their Scheme entitlement, their pensions were not reduced for early payment.

4.
Mr Fone complained that Holdings, the Original Trustees and Mercers were guilty of maladministration in connection with the shortfall and the early retirements.

5.
DACTL were appointed as independent trustee to the Scheme on 10 March 1994.  The Scheme went into wind-up on 8 July 1994.  On 11 January 1996 a settlement was achieved between DACTL and Mr Bright in respect of a claim by DACTL that Mr Bright took an early retirement pension while remaining in employment.  The settlement meant that Mr Bright was to be treated as a deferred pensioner as at the date the Scheme went into wind-up, and hence will share a reduction in his benefits along with all the other deferred pensioners.  However, among other things, he was allowed to keep the pension payments made to him from 30 November 1993 to end-December 1995, and other concessions were made to him.  

6.
After making initial investigations in 1994 DACTL took no steps to recover any sums from Mr Brotherton in respect of his early pension.  By May 1997 DACTL had recovered all other sums it had sought to recover in the winding-up, and by some time in June 1997 all pensions in payment had been secured.  All that remained was for DACTL to deal with securing the benefits of deferred pensioners, and to take a decision about what to do about Mr Brotherton.  Until the position relating to Mr Brotherton has been resolved, DACTL cannot complete the winding-up.

7.
Mr Fone complained that DACTL committed maladministration in connection with recovery from Mr Bright and Mr Brotherton.  He also complained (in effect) that members had been deterred by DACTL from putting their complaints to me and that there have been avoidable delays in the winding-up of the Scheme.  

Note:
Mr J Harris was the original lead Complainant in relation to the matters dealt with in this Determination but, after the first set of responses was served, he asked for other Complainants to be joined since he felt unable properly to deal with the responses.  Accordingly, Mr Fone was substituted as lead Complainant.  His complaint was substantially identical to Mr Harris’s except that Mr Harris had an additional complaint about his own early retirement (see below, paragraph 115).  The Respondents were invited to adopt the responses they had already served to Mr Harris’s complaint.  Mr Gaston’s complaint was also investigated on the same basis. 

8.
Many facts relevant to the complaint are in dispute.  In addition, at Mr Bright’s request, I held an oral hearing on 28 November 2000, the purpose of which was to investigate whether Mr Bright acted honestly and had integrity about the relevant matters.  

9.
Mr Wickham lives abroad.  He has been sent my first and second preliminary conclusions but not all the supporting papers.  He has, however, commented on the question of his pensionable increases and on various other matters. 
MATERIAL FACTS
10.
The Scheme was established by Interim Trust Deed in October 1958.  Inland Revenue approval was granted on 18 June 1985.  The governing documentation of the Scheme is the Supplemental Definitive Trust Deed and Rules made 26 June 1992 with backdated effect to 1 January 1988.

11.
At all times relevant to this complaint, Holdings was Principal Employer to the Scheme, albeit first as a plc and then as a private limited company.  As from 31 October 1988, Mr Fone and all the other 28 members who have made complaint to me were employed by FMTL.  The distinction between Holdings and FMTL is not of significance, save where I have specifically noted it to be, and indeed the Respondents for the most part indifferently refer to either as “the Company”.

12.
Mr Bright held over 40% of the shares of Holdings, and the other Original Trustees held slightly less than 11% each.  Mr Bright was chairman of Holdings and of the Group.  When the relevant sequence of events began, he was also Group managing director but, as explained below, he later stepped down in favour of Mr Cooper.  Mr Cooper was finance director of Holdings and of the Group, and also secretary to each of the individual companies in it.  Mr Wickham was a director of Holdings and of FMTL.  Mr Brotherton was a director of Holdings until 30 June 1990.  Thereafter he was a director of FMTL only.  Mr Bright tells me that Holdings’ board members included Lord Gregson, Mr I Yates and Mr R Bull.  These gentlemen do not appear in official documentation but Mr Bright says they were “shadow directors”.  (Other employees held shares through an employee share ownership plan.) 

6.
Mercers were the Scheme’s actuarial advisors.  They also provided administrative services.  

8.
There were two categories of membership in the Scheme, ordinary members and Special Members.  The Complainants were all ordinary members and the Original Trustees were all Special Members.  Special Members’ benefits were governed by the Scheme rules subject to any modifications set out or referred to in their Special Member’s letters.  

EVENTS UP TO AND INCLUDING 1991

15.
In the 1980s, Mr Bright was a senior official of Vickers plc and a member of the Vickers scheme.  On 19 August 1985, T Neville of Vickers wrote to Mr Bright to inform him that by special arrangement his retirement age (of 65) was being reduced to 62.
16.
Mr Brotherton was a long standing employee of the Company or its predecessor.  He has been a trustee of the Scheme since 1982.  He became a Special Member of the Scheme in 1982.  His Special Member’s letter of 24 March 1986 shows that on that his Normal Retirement Date was 65 and on retirement he became entitled to a pension of two-thirds of his Final Pensionable Salary (FPS).  His FPS was calculated on the greater of his total basic salary received in the 12 months prior to his “retirement or leaving, plus the yearly average of any fluctuating emoluments … received over the previous three or more years” or three years out of 10 averaged total emoluments.  Under clause 3(i) of the Special Member’s letter, Mr Brotherton became entitled to an actuarially reduced pension “On retirement within the ten years immediately preceding your Normal Retirement Date, with the consent of the Company …”.

17.
Mr Bright became a Special Member of the Scheme on 21 July 1988 when he switched his employment from Vickers to the Company.  His executive agreement of the same date provided, at clause 9, that his normal retiring age was 62.  

18.
On 5 August 1988, Mr D Burman of Mercers wrote to Mr Bright to give him an estimate of his retirement pension.  Mr Burman stated his understanding that the Scheme was “taking over the pension promise made under the Vicker’s pension arrangements.  I understand this to be two-thirds of scheme earnings (last 12 months basic salary plus an average of the last three years fluctuating emoluments) payable from a normal retiring age of 62.  I would be grateful if you could confirm this to me directly so that we can draft a letter which will formalise the arrangement between you, the Company and the Trustees.// The changes in Inland Revenue Rules announced in the 1987 Budget make it necessary to make a submission to the Inland Revenue to get the necessary approval but we don’t anticipate any problem …”.

19.
On 7 August 1988, Mr Cooper sent Mr Bright a Special Member’s letter showing the terms which would apply to him with effect from 1 August 1988.  Mr Bright signed to confirm agreement to the special terms on 5 May 1989.  In clause 1, the definitions section, “Normal Retiring Date” was defined as being Mr Bright’s 62nd birthday.  His FPS was defined in the same way as Mr Brotherton’s.  He was entitled to take an actuarially reduced early pension “On retirement at any time after your 50th birthday, with the consent of the Company” (Clause 4(A)).

20.
Mr Bright has asked me to make a specific finding of fact that when he joined the Scheme his normal retirement date was his 60th birthday, in accordance with his entitlement under the Vickers scheme.   I make no finding as to his entitlement under the Vickers scheme.  However, I FIND that his normal retirement age under the Scheme was 62 and that it remained 62 until it was reduced in 1992 (see below).  In this context I NOTE that, contrary to his present submissions, Mr Bright told DACTL in his letter of 20 August 1995 that Mr Neville’s letter (of 19 August 1985) confirmed the lowering of his Vickers retirement age, that is to 62.

21.
The Scheme’s 1989 Actuarial Report disclosed a surplus and contributing employers and members both were granted a contributions holiday.  I NOTE that, in his letter of 11 January 1996, Mr Bright, though his solicitors, said he did not participate in the contributions holiday but continued paying a 5% pension contribution until he retired.  This contention was repeated in the joint submission he and Mr Cooper made to me on 25 January 1999 and again in the submission of 23 March 1999 (in which the statement about the 5% contribution was written in capital letters).  Mr Bright now accepts that his contentions were incorrect and that he participated in the holiday together with all the other members.

22.
In the 1990s, thanks to the recession, the Group was in financial difficulties.  Falling orders combined with high interest rates made it necessary to rethink Group strategy.  Lord Gregson, Mr Yates and Mr Bull “advised that the threatened recession would be the worst in 50 years and that [FMTL] should plan to reduce its workforce by 440 to 100 (between October 1990 and February 1994) and should prepare for a fall in revenue from £20M to £5-6M.” As set out above in paragraph 1, the Group had an overdraft facility with the Bank.  The facility was secured by a debentures and cross guarantees for Holdings, FMT and the other Group companies.  I am told that “the account was managed by the Bank’s Lending Services Division which provides an ‘intensive care’ approach to companies experiencing difficulties.” Ernst & Young gave advice to the Bank about the Group’s financial position and the viability of its various business plans, albeit one of the conditions imposed by the Bank was that the advice was paid for by Holdings.  Mr Bright submits that Ernst & Young acted as “professional advisors” to the Company.  I FIND that the Ernst & Young were not retained by the Company but rather by the Bank.  In its words, it did not “undertake any separate responsibility to act as financial advisers to the company.”

23.
In 1991, the Company decided to make a number of employees redundant; to put FMTL’s Brighton site up for sale; to move FMTL to smaller premises either in Brighton or in Manchester where another Group subsidiary was located; and to rejig its senior management to make room for younger executives (in particular Mr Cooper and Mr Wickham) in place of older ones (in particular Mr Bright and Mr Brotherton).  The plan was that Mr Bright and Mr Brotherton would leave their employment with the Company whilst remaining in some capacity, and that they would begin drawing early retirement pensions at the ages of 55 (Mr Bright) and 50 (Mr Brotherton).  Ongoing discussions were also taking place about updating and improving the Special Members’ benefits. 

24.
At some stage a confidential memo was issued on “Company Strategy for Survival Overhead Cost Reduction Actions.  Proposed Reduction in Executive Payroll Costs.” The memo was circulated to Mr Bright, Mr Brotherton, Mr Cooper and Mr Wickham.  The memo disclosed that “remuneration of executives was a significant cost and savings had to be made, however the expertise of all executives was needed at this critical time.  The Company’s intention regarding [Mr Bright and Mr Brotherton] would achieve this.//  If it was not possible to offer an [early pension to them] then there would be no alternative but to reduce the number of executives and lose valuable expertise and management skills when they were most needed.”

13.
Throughout most of 1991 and indeed earlier, Mr Brotherton, Mr Cooper and one other person were Scheme Trustees.  The other person retired and on 9 October 1991 and Mr Wickham became a Trustee in his place.  On 12 December 1991 Mr Bright was created a fourth Trustee, although previously the Scheme had managed with only three Trustees, and a fourth was neither required nor necessary under Scheme rules.

Note:
Although not part of his complaint, Mr Fone is clearly concerned about the question of who became a trustee and why.  There is nothing improper of itself in the appointment of a fourth trustee nor at that time was there any requirement for the appointment of member trustees.  It is not necessary for the purposes of this Determination that the circumstances of and reasons for Mr Bright’s appointment be scrutinised further.

EVENTS IN 1992
26.
In January 1992, Holdings reiterated its long standing policy on early retirements for members who were being made redundant, namely that members were not to be allowed to take early pensions unless they were incapacitated or were being made redundant.  Redundant members over 55 were to be offered actuarially reduced early pensions which they would be allowed to top up with their redundancy monies.  Redundant members over 60 who had accrued 20 years of continuous service could receive early pensions without actuarial reduction and augmented for service up to their normal retirement date (65th birthday in the case of males and females who joined the Scheme after 17 November 1987).  It was intended that the cost of augmentations for the latter category of redundant members would be met from the Scheme’s fund.  I NOTE that in his submission to me of 17 November 1999 Mr Bright said that some members who retired early did receive augmentations but the company paid for these and not the Scheme.  I note also that in their joint submission to me of 23 March 2000 Mr Bright and Mr Cooper said that “since 1985 the Trustees had operated a policy that all of those employees being made redundant and who qualified for early retirement could do so with non-actuarially reduced pensions.  This as in accordance with the rules of the Scheme.”  These assertions have not been pursued but I NOTE that they are to an extent inaccurate, and certainly tendentious in light of the contribution required from redundant members under 60.

27.
On 27 January 1992, Mr Bright and Mr Brotherton were sent new Special Members’ letters issued, it was said, so the Company could “reiterate [its] original promise, ... record some benefit improvements and … provide details of all benefits payable to you in a single document.”  Some time later Mr Cooper was given a letter identical to Mr Brotherton’s and so, I understand, was Mr Wickham.  The terms of Mr Bright’s letter were somewhat different to reflect his benefits in the Vickers scheme.

28.
The Special Members’ letters differed from the letters Mr Bright and Mr Brotherton originally received in that 

(i)
Mr Bright’s Normal Retirement Age was lowered from 62 to 60 and Mr Brotherton’s was lowered from 65 to 60 and

(ii)
the age at which Mr Brotherton could begin drawing an early retirement pension with Company consent was lowered from 55 to 50 and

(iii)
there was no reduction for early payment and

(iv)
new definitions of ‘Pensionable Salary’ and ‘FPS’ were introduced.  The new definition of ‘FPS’ allowed not only basic salary and three years’ average of fluctuating emoluments “payable in cash” to be taken into account, but also the average of six years’ bonus subject to the averaged bonuses not exceeding 25% of the total basic salary in the last year.  

29.
The first three changes were enhancements or augmentations, the fourth was arguably so.  The cost of lowering the Original Trustees’ retirement ages to 60 (£228,000) was paid for out of the 1989 surplus and I understand the other enhancements were also funded. 

30.
In addition, whereas Mr Brotherton’s Special Member’s letter of 24 March 1986 had calculated entitlement by reference to salary on “retirement” and Mr Bright’s to salary on “the date which you retire from or leave Service” and ‘Service’ was given the normal Scheme definition) the new letters referred to “date of retirement, leaving Pensionable Service [as defined] or Normal Retirement Date”.  


I record that Mr Bright told me on 15 June 2001 that “previously [he] was under the assumption that his 1988 and 1992 special members letters reflected his Vickers’ benefit entitlement” but that now he considers they did not do so.  This is not a matter with which I can be concerned. 

31.
On 25 March 1992 Mr Bright wrote to Mr Cooper to say that “On the basis of a pension from the Pension Fund to the level of £55,000 I would be agreeable to retire on 9th February 1993 without any escalation formula.  This would be on the basis of retaining my Executive Chairman position for eighteen months, followed by twelve months as non-executive Chairman and thereafter as agreed between us.  During the following two and a half years [ie until August 1995], it would be proposed that you are developed to replace me completely.// … It is proposed that you are made Managing Director … with immediate effect …// During the period of 1993-1995 it is proposed that I would be paid £25,000 per annum, and this would obligate me to full time working …// An executive bonus would be on the same basis as at present …”.  

17.
Correspondence then followed between Mercers and Mr Bright about the cost of Revenue maximum pensions for him and for Mr Brotherton.  In their letter of 30 March 1992, Mercers calculated the value of Mr Brotherton’s pension as at an assumed retirement date of 3 December 1993 on the basis that he would be paid a basic salary of £32,000 from 6 April 1991 until his retirement and that he would not receive any further pensionable bonuses after 6 April 1991.  In accordance with the terms of the Special Members’ letter non-cash taxable emoluments (eg a company car) were ignored.  The FPS for Mr Brotherton was calculated to be £38,545.  The FPS for Mr Bright was calculated to be £84,375. 

18.
For the tax year ending 5 April 1992, Mr Brotherton received a basic salary of £32,000 and a bonus of £4,800.  This compares with his salary in 1991 of £30,750 and his bonus of £3,200.  He did not receive any cash emoluments but did receive the non-cash emolument of a company car, car fuel and medical insurance.  

34.
On 24 April 1992, Mr Burman wrote to Mr Brotherton to set out suggested procedures if augmentations were to be granted for him and for Mr Bright.  He said that 

“The Company’s intention is to provide the augmentations out of the surplus, with no additional contributions to be paid.  The decision as to whether additional contributions are required to provide these benefits lies with the Trustees acting on the advice of the Actuary.  The Trustees need to seek confirmation from the Actuary of the amount of contribution (if any) which may be required to provide the augmentation while still maintaining the other benefits of the Scheme.  … In agreeing to the Company’s request for augmentations without additional contributions, the Trustees must weigh several important factors, and their cost implications were appropriate.// A. Sex Equality … B. Pension increase provisions of Social Security Act 1990.  … C. Benefit improvements to Special Members.  You will recall that four members had their Normal Retiring Date reduced to age 60, for an estimated cost of £229,000.  The proposed augmentations for [Mr Bright and Mr Brotherton] create a further cost of £247,000.  Thus the total estimated cost is £475,000.  D. Reduction of Scheme membership.  This has been quite dramatic over the last few years, and more redundancies are expected.  Since no special terms are being provided to redundees, the effect on the Scheme’s finances should be positive.  E. Actuarial Valuation as at 6 April 1992 [not yet carried out] …

“Based on the valuation results in 1989, with an approximate update in 1990; it seems that there will not be sufficient surplus to cover [A and B] and a continued contribution holiday which is due to last until 6th April 1993.// However, we believe that the Trustees’ prime concern in agreeing to the augmentations proposed, without call for additional contributions, is to ensure that sufficient surplus will remain to cover A (should it be needed).  On the basis of information to hand I am satisfied that this will be so.  The question of B can be legitimately set aside by the Trustees because this liability has not yet arisen …

“Following several notable UK Court Judgements there is a duty on the Company to act in good faith in relation to its employees, and this extends to the Pension Scheme.  The Company will therefore be at some risk from a claim that it did not act in the best interests of employees who are members of the Pension Scheme in granting these augmentations … since it used up surplus that otherwise would have been available to implement B.  Therefore the Company needs to be aware of this risk, and have the arguments to refute any such allegation (presumably on the basis that the augmentations were an essential part in the management restructuring, which in turn was essential for the survival of the Company).  …”

35.
Mr Burman enclosed with the letter of 24 April 1992 several draft of letters which would be required to be written if the augmentations were granted.  A further draft letter was sent pm 1 May 1992.  

36.
On 5 May 1992, Mercers held a meeting with Holdings as Principal Employer, represented by Mr Bright and Mr Cooper.  Mr Wickham and Mr Brotherton were also in attendance.  The early retirement/redundancies of Mr Bright and Mr Brotherton were discussed. 

20.
The notes of the meeting (which are headed, “Record of meeting between Principal Employer and Scheme advisors”) show that

“[Mr Cooper] outlined the reason to the meeting being called which was to ensure that all aspects of a proposed course of action were in order – there was a need to further reduce overhead costs … there was an opportunity to reduce the executive salary bill and this was a necessary action – there was a consensus amongst the Directors of [Holdings] and the two other major shareholders [ie including Mr Brotherton] that MB [Mr Bright] and RCB [Mr Brotherton] should retire on attaining 55 and 50 years respectively – both would receive augmented early retirement pensions … Following receipt of which both [Mr Bright and Mr Brotherton] would continue to support the Company in an executive capacity.”

(At some stage Mr Bright annotated the meeting notes to add the words “be made redundant and” in between “RCB should” and “retire”.  He has also added under the word “executive” the words “subject to IR approval”.) 

“… [Mr Burman] reminded the Company of the costs involved in providing the benefit improvements for [the Original Trustees] authorised at an earlier date …  

“The Company wished to implement the actions proposed because they were an essential element of the Companies survival strategy …

“[Mr Bright said] that any arrangements made must be legally sound in all respects and if necessary the best possible legal advice must be obtained.

“[Mr Burman] confirmed the Company could do what was proposed but they could not prevent a member from claiming that the Company had not acted in good faith towards its employees.

“[Mr Bright] emphasised that the proposed early retirements were an integral part of a re-organisation which must take place – if delayed for several weeks then the executive re-structuring would have to take place at the same time as the management etc., re-organisation – if it would not proceed without proviso then there could be the difficult of unscrambling the then made contractual commitments …

“Mr Cooper] said that the Company wanted to move ahead … the changes would be implemented with the promise that they would be reviewed if necessary.  It was agreed that [Mr Burman] would make a preliminary enquiry of a specialist pensions lawyer to ascertain the need and cost of obtaining a detailed opinion of the soundness of the proposals regarding [Mr Bright and Mr Brotherton].  …

“It was further agreed, that in order to maintain benefits and costs at the levels previously agreed, salary increases or bonuses received after 5 April 1991 would not count towards determination of [Mr Bright and Mr Brotherton’s] pension benefits on retiring [early] …  

“In summary [Mr Cooper] said … the next step would be for the Company to write to the Trustees stating that it was considering augmenting [Mr Bright and Mr Brotherton’s] benefits – the Company would obtain legal advice – The Trustees would issue a letter to [Mr Bright and Mr Brotherton] following receipt by the Company of legal advice and receipt by the Trustees of a report on the actuarial valuation—as far as possible all preparations would be made for immediate implementation following receipt of appropriate legal and actuarial advice …”.

38.
I FIND that, Mr Bright, Mr Brotherton, Mr Cooper and Mr Wickham attended the meeting as directors and/or major shareholders of the Company and that the Trustees’ position was not being considered.

39.
In the event, the Company decided not to proceed with the proposed augmentations, which would have given Mr Bright and Mr Brotherton Inland Revenue maximum pensions.

40.
On 19 June 1992, Holdings issued an announcement to all employees.  It read in part that “Mr Bright, as Executive Chairmen [of Holdings], will now contribute a specific role within the Group Sales and Marketing function in order to strengthen this activity during a period of recessionary pressures on our order book.  Mr Bright will continue to define and monitor the Groups strategic direction.// Mr P E Cooper is appointed Managing Director of [Holdings] reporting to Mr Bright.  Reporting to Mr Cooper will be … Mr R C Brotherton, Personnel Director.  //These changes are part of our ongoing reorganisation to maximise our strengths to combat the continuing effects of the recession.”

22.
In July 1992, Mercers issued a preliminary actuarial review showing the position of the Scheme as at 6 April 1992.  Mercers say that this report “included a valuation of the pensions which Messrs Bright and Brotherton eventually took”.  However, it was written before Mercers were notified of the 1992-93 increases (see Paragraphs 85 and 86 below).  The report concluded:

“7.1
The Scheme remains in a healthy state although with a much reduced surplus, partly due to deliberate expenditures such as augmentations and contribution holidays but also due to underperformance of assets.

7.2
The position of the scheme on a wind-up basis is marginal.  The rising cost of annuity and deferred annuity purchases has increased the value of the discontinuance liabilities substantially to the point where these now exceed the on-going liabilities.  Once the LPI [Limited Price Indexations] provisions of the Social Security Act 1990 on wind-up come into force there will be a substantial deficit which will represent a debt on the Company.

7.3
Although the on-going surplus is sufficient to justify continued contribution holidays, the discontinuance position will deteriorate further, and could fall below the 100% level.  This position will require discussion between the Trustees and the Company.”

23.
On 2 October 1992, Mercers held a meeting, with Mr Cooper and Mr Brotherton attending as Trustees.  The notes of the meeting show that

“1.
D Burman advised that any augmentation of benefits would present a problem to the Trustees – the solvency problem identified as at 6th April 1992 had continued to deteriorate.

2.
D Burman made the point that on an ongoing basis the Scheme was well enough funded to support a continuing contribution holiday and allow augmentation, but the winding-up scenario was a major problem.  …

4.  
P E Cooper said the Company was more optimistic about the future – the Company may be taken over – there was the possibility of receipt of a substantial sum as compensation for a cancelled contract.  

5.
D Burman restated the need for the Trustees to consider whether augmentations should be allowed … if there was not a possibility of the Scheme being wound-up and assumptions were borne out, then the Trustees would not have a problem.

6.  
D Burman was asked to clarify the position for the Trustees, if the Trustees asked the Company for a contribution and the Company said that it could not pay.”

24.
On 30 October 1992, Mr Burman wrote to Mr Cooper, copying the letter to Mr Brotherton.  Mr Burman said that “as agreed … we have investigated the implications of the Company being unable to comply with a request from the Trustees to restart contributions to the FMT Scheme.  … In the light of the next round of redundancies, we have also considered further whether the Trustees should allow any augmentations to benefits without contributions to fund the augmentations.// … As you are aware, a solvency valuation is very much a snapshot at a point in time … The buy-out terms [from insurance companies] are now so unstable that insurance companies are refusing to guarantee quotations for more than 24 hours which makes the overall solvency position of any scheme even more unpredictable.”

25.
He said that, as at 29 October 1992, the Scheme was “in deficit in terms of the solvency position” because buy-out terms had worsened, the contribution holiday was continuing, and Barber liabilities had increased.  “Our valuation report will therefore have to recommend that, notwithstanding the difficult position which the Company faces, the Trustees should have regard primarily to the discontinuance position of the Scheme and that contributions to the Scheme should recommence with immediate effect.  Also, with immediate effect, no augmentations should be made to benefits unless the Company pays contributions to fund the augmentations.” 

26.
The letter continued “Turning first to normal contributions, if the Trustees agree that the discontinuance position is what must govern their decisions about what contributions to require under Rule 5 then the following points will have to be considered … The Trustees will have to take steps to collect whatever contributions they have determined are necessary under Rule 5.  Ultimately, they may have to consider suing the Company for these but initially they would probably have to tell the Company that failure to pay would mean that the Trustees would have to notify the members.  They would have to inform the members of the effect on future benefits and eventually perhaps get directions from the Court.  This action could not be postponed for long, bearing in mind the discontinuance funding position.”

Note:
Scheme rule 5 provides that “The Participating Employers shall pay to the Trustees such contributions in each Scheme Year as may from time to time in the opinion of the Trustees (acting on the advice of the Actuary and after taking into account the assets of the Fund) be required a) to enable the benefits of the Scheme to be maintained, and b) [to meet administrative and management expenses].”

28.
Mercers also explained what would happen if contributions were suspended under Scheme rule 50, or reduced (which would in effect require a rule amendment).  They raised the possibility that augmentations (ie of redundant members’ benefits) could be funded by the Company on an ex gratia basis rather than paid through the Scheme, at least on a temporary basis.  Mr Burman also explained that he did not “think there is any way in which any of the augmentations can proceed without extra contributions because the discontinuance position simply does not support them.” The letter concluded “our formal valuation report is now nearing completion … I think it is appropriate for us to get together again to discuss where to go from here and the actions which need to be taken.  It may be useful to hold the meeting at our Chichester office to enable us to have access to our legal team and their knowledge of the FMT rules.”

Note:
At the oral hearing on 28 November 2000 a representative from Mercers said that they had “[in-house] advisors ... who would advise in relation to … documentation issues and that sort of thing, although obviously they are not legal advisors in the sense that solicitors acting for a client may …”.  Another representative said that their work was “restricted in effect to documentation work rather than advice on general issues”.

29.
On 31 October 1992, Mr Cooper wrote to Mr Brotherton to “confirm that your employment will be terminated on 3rd December 1993 [Mr Brotherton’s 50th birthday]. … I am confident that we can rely on you during the difficult period ahead, to continue the level of commitment you have always shown to the achievement of our business aims, and I would hope that circumstances improve such that the Company may reconsider the decision that had to be made … //I hereby confirm that the Company gives its consent to your request to retire and receive an immediate pension with effect from 3rd December 1993, or, at a later date should you so request.  Your early retirement pension would be calculated in accordance with the terms of the Special Member letter issued to you on 27th January 1992.” Mr Cooper then proposed that “for an initial fixed term of twelve months from 3rd December 1993, you would be employed in a personnel consultancy role.  This position would be a self-employed consultancy, although I think it is advisable to discuss … the merits of your remaining on the payroll … You should be prepared to seek self-employment status and ensure that the local Inspector of Taxes appreciates your ongoing situation.  //Your fee salary would be paid at the rate of [figure left blank] per calendar month, for a normal [left blank] hour working week.// … As discussed, we have agreed that a change to [Holdings’] Articles of Association to allow you to retain your ... ordinary shares after your employment is terminated.”

Note:
The length of notice given was in accordance with Mr Brotherton’s contractual retirement notice entitlement of 12 months.

48.
On 6 November 1992, Mr Bright wrote to Mr Cooper to say that “Further to … the planning we are finding it necessary to undertake in order to reduce overheads, I am considering resigning my executive position and acting for the company in the capacity as non-executive Chairman.  //With this in mind, it would be my intention to [continue as a board member with Mr Cooper assuming “full day-today executive responsibilities” and] I should continue to support FMT in a consultancy role on terms to be agreed between us.  //I should appreciate a note from you with your views upon this proposed course of action and the outline terms of any ongoing agreement between myself and the company.”

30.
On 9 November 1992, Mr Cooper replied saying “a) … It would be appropriate for you to work the notice period agreed within your employment contract.  The twelve months notice period would expire on 31st October 1993.  b) You would then be in a position, at this time, to retire and I hereby confirm the Company gives its consent to your request to retire and receive an immediate pension with effect from 1st November 1993, or, at a later date should you so request.  Your early retirement pension would be calculated in accordance with the terms of the Special Member letter issued to you on 30 March 1992 [sic].  c) The agreed period of consultancy would commence on 1st November 1993 and it would be advisable for you to seek self-employed status at this time.  Your fee would be fixed at a level of ---- [Mr Bright has added in manuscript here “To be agreed.  Also only on the basis of retirement 9th February 1993”] and you would be required to make available [left blank] hours per week for the company.  The consultancy agreement would be renewable by mutual agreement on an annual basis and your remuneration will be adjusted accordingly.  It would be your responsibility to ensure that the Inspector of Taxes fully appreciates the [Principal Employer’s] and your own taxable position at the appropriate time …// [Provision was made for Mr Bright to be allowed a company car and a bonus payment if certain goals were achieved and also for him to retain his Holdings’ shares after his employment is terminated.] // I trust these guidelines are appropriate and that they form the basis for agreement and if so, would you return the enclosed copy of this letter signed by you …”.

31.
The blank space contained an asterisk and at the bottom of the letter was another asterisk and the words “In line with our agreement” were typed.

32. 
On 9 November 1992, Mr Bright signed the letter with the manuscript addition to which I have referred above.

33.
On 20 November 1992, there was a Trustees’ meeting attended by Mr Burman, Miss Yates, and two other people on behalf of Mercers and by Mr Cooper, Mr Brotherton, and Mr Bright as Trustees (although Mr Bright only attended the latter part of the meeting).

34.
The notes of the meeting show, among other things, that

“(2)
D Burman advised that since valuation the position on discontinuance had worsened.  The year end discontinuance position was estimated to produce a deficit of some £357K …

(3) 
If the costs of ‘Barber’ were taken into account, the deficit would increase by £100K to £457K.  This could legitimately be ignored by the Trustees as it was a Company issue.

(8.1)
P Cooper advised that the Company wanted the contribution holiday to continue to the end of 1992.  A contribution of £100K had been budgeted for 1993, inclusive of life assurance premiums.  

(12)
It was agreed that the Trustees would recommend to the Company that the … Scheme become a Contracted-in Scheme….

(14)
It was confirmed that the Company would meet the cost of any augmentation of pensions arising during the forthcoming redundancy exercise…”.

35.
On 27 November 1992, Mr Bright wrote to Mr Cooper to say “… for future planning purposes I believe we agreed the following - first year Consultancy £28,500 - Salary sacrifice car £6,700. We agreed to implement [Mr Brotherton’s, Mr Bright’s, Mr Cooper’s] salary sacrifice principle Jan 93.// With regard to the [hours to be worked] ‘in line with our agreement.’ This will be the principle we discussed of the dedication necessary to secure the future of the company under your guidance …”.

Note:
The salary sacrifice principle referred to provided that the relevant directors could give up part of their salaries in return for a company car.  In other words, the proposal was that the sacrifices be reversed.  Mr Brotherton tells me, and I accept, that he was unaware of this decision.  He also tells me that he did not sacrifice any part of his salary when he was given the use of a Company car.  It would appear that the payment was not a one-off, but intended to be continuing. 

36.
On 11 December 1992, Mercers wrote to Mr Bright setting out the pension available to him on retirement on 9 February and on 9 October 1993.  On 21 December 1992 Mr Bright’s personal tax advisors advised him that on the basis that he received his half year’s salary between 9 February and 9 October 1993 and that the consultancy would run from retirement date, “in every way from a financial point of view it will pay you to retire in October 1993”.  

56.
The Company’s financial situation continued to deteriorate and the forecast it made as to what would happen in “the transitional period” of 1993 was “at best only marginally viable in the medium term” (according to Ernst & Young).  The forecast was then revised.  This revised forecast was the subject of a report prepared by Ernst & Young for the Bank in December 1992.  The report shows that on the revised forecast it was anticipated that “Bank borrowings [would] reduce by £1 million to £3.5 million and contingent liabilities [would] reduce to £290,000 giving total borrowings of £3.8 million by 31st December 1993.” 

57.
The revised forecast was based upon the “key” assumptions that (among other things) headcount would “reduce to 80 (versus 89 in original forecast).”  In the shorter term it was forecast that by the end of 1993 the number of employees would reduce to 104 (as opposed to 136 in the original forecast).  Another key assumption was that overheads would include an ongoing annual pension charge of £100,000 estimated by the management after a pension holiday.” 

58.
Ernst & Young gave its opinion that “by reducing [its] cost base to meet [an assumed based turnover level of £5.2 million] management has provided a reasonable timeframe for the sale of Brighton to be confirmed or otherwise.  If the Brighton property were sold, the reduced interest burden would make the base business level sustainable in the medium term.” 

59.
At that stage the Company hoped to complete a deal with China.  A takeover by Dorries Scharmann GmbH (DS) (Dorries) was also a possibility and was “a cornerstone of their planning”.

EVENTS IN 1993
37. 
On 19 January 1993, there was a meeting attended by Mr Brotherton and Mr Cooper as Trustees, and by Mr Burman and Miss Yates on behalf of Mercers.  “The meeting was convened particularly to discuss the implications of the Valuation as at 5 April 1992 and specifically the need to restart employer and employee contributions.”  Mr Burman said that “significant changes in headcount made it difficult to make an accurate current assessment of the status of the Scheme – there was a large margin of error – asset values had recovered but annuity rates were not improving (high coupon gilts were yielding less than 9%).// It was generally agreed that another valuation as at 05.04.93 would reduce the level of uncertainty but it was unlikely to find the situation radically different.” 


Note:
In the event, no valuation of the Scheme as at 5 April 1993 was carried out.

38.
Mr Cooper “confirmed that FMT could not contribute more than £100K to the Scheme in 1993 … £100K represented some 5.7% of proposed pensionable payroll … To maintain the present level of benefit accrual … would require a Company contribution of some £200K in 1993.”  The meeting therefore discussed, among other matters, two possibilities, (a) halving the accrual rate and both employer and employee contributions on a temporary basis and (b) switching to a money purchase scheme for the future.  “Either option would ensure that the Scheme would be solvent on both an ongoing and discontinuance basis.  Neither option would require the Scheme to be wound-up, a process which was ‘politically’ unhelpful and costly.”

39.
On 28 January 1993, Mr Bright and Mr Cooper on behalf of Holdings wrote “To the Trustees” to confirm that Holdings consented to Mr Brotherton “being offered an immediate pension under rule 7 of the rules of the Scheme on the termination of his service on or after his 50th birthday.” A similar letter was written on behalf of Mr Bright save that his 55th birthday rather than his 50th was specified.  

Note:
Rule 7 provides that “On retirement from Service before the Normal Retirement Date, then if such retirement occurs (a) on of after the 50th anniversary of the Member’s birth and the Principal Employer agrees that the Member may be offered an immediate pension under this rule …[the rules for calculation].” Rule 7 pensions fell to be reduced for early payment.

40.
On 29 January 1993, the Original Trustees “noted the consent”.

64.
On 3 February 1993, Mr Burman wrote to Mr Brotherton to say he understood that the Company would “be making a payment into the Scheme to cover the cost of the augmentations” in respect of a number of members who would be taking early retirement in March 1993.  The letter was copied to Mr Cooper.

41.
On 4 February 1993, Mr Cooper and Mr Brotherton as Trustees attended a meeting with Mercers and an investment manager to discuss changing the Scheme’s investment policy.  Mr Cooper said that the Employer “was substantially overgeared and was seeking to sell assets to reduce gearing”.  At the meeting the investment manager was “made aware of the change in the mix of Scheme members of which pensioners and deferred pensioners were the majority.”  Subsequent to that meeting the investment manager advised certain changes in the asset holdings which in due course were implemented.  

42.
On 9 February 1993, Mr Bright reached his 55th birthday, his original planned retirement date.  However he carried on working.

43.
On 25 February 1993, Mr Burman wrote to Mr Cooper about proposed changes to the contribution and accrual rates.  He said that a contribution rate of £100,000 paid between 6 April 1993 and end-December 1993, coupled with a contribution by members of 2.5% (half their normal rate) also starting in April 1993, would be insufficient to fund half rate accrual with a GMP underpin.  “However, the past service funding position on the discontinuance basis can be expected to improve if FMT’s pay policy is such that pensionable salaries do not increase over the period from 6 April 1992 to 6 April 1994.  In addition, the proposed change in investment policy … will help to stabilise the discontinuance position.  This expected improvement in solvency can be used to offset some of the cost of future accrual.// I am therefore able to confirm, subject to there being no increase in pensionable salaries over the two year period from 6th April 1992 and subject to the proposed changes in accrual rate being implemented, that contributions [as set out above are] a reasonable financing basis …// If you anticipate increases in pay over the period we will need to re-examine the position more closely in the light of such increases.”  Mr Burman also recommended that “discontinuance funding position should be monitored closely over the period and that in any event a reassessment should take place as at 31st December 1993 to look at the contributions required for 1994.” 

44.
On 26 February 1993, Mr Fone was made redundant and left FMTL’s employ.

45.
On 4 March 1993, a meeting was held between Mercers, Mr Bright and Mr Brotherton as Trustees, at which the contribution rate was discussed (among other matters) and Mr Burman advised that a £100,000 contribution rate in 1993 would “overcome” the discontinuance problem on the basis that “there would not be any general salary increases during the period of reduced contributions”.  Another meeting, later the same day, was attended by the Scheme’s investment adviser.  The notes shows that “The meeting was convened to discuss investment strategy in view of the liability profile of the Scheme … [Mr Burman] summarised the background leading to the Trustees considering a change in investment strategy … Uncertainty about the future was a problem for the Trustees”.  

46.
On 8 March 1993, Mercers recalculated Mr Bright’s pension on a proposed retirement date of 31 March 1993.  On the same date Mr Bright had a telephone conversation with a Mr Norris at the Inland Revenue.  Mr Norris’s notes show that “… is Managing Director and Chief Executive of FMT Ltd at approx £60,000 PA //He is shortly  to change to MD only at £30,000 PA. //He is due to [indecipherable] sum of £80,000 from Pension Scheme. //Will this tax liability be changed by his change of [indecipherable]. //Can we confirm position”.

47.
On 10 March 1993, Mr Bright’s accountant wrote to him about “three possible business opportunities”, saying that he assumed “that matters are now proceeding to an October retirement”.  It would appear from the letter that Mr Bright was making plans for his “Business Development” which involved, among other things, that in the first year he would operate as a limited company and establish an office facility separate from his registered office.

48.
Also on 10 March 1993, Mr Bright had a telephone conversation with Mr Norris’s superior, Mr Budd.  Mr Budd was Mr Bright’s tax inspector.  Mr Budd’s note of the conversation shows that he (Mr Budd) “had been able to consider the implications of his [Mr Bright’s] changed circumstances. //During the conversation it turned out that the facts as detailed on 8 March were not completely correct.  Bright said at present he was Managing Director and Chairman … and he would be giving up his managing director status and remain as Chairman.  His remuneration would drop from £60,000 per annum to £30,000. //The salary will continue to be paid to him direct by FMT //The setting up of his own company is an entirely separate matter … //The main concern was over the £80,000 to be received from the Pension Fund.  He said the total sum represented commuted pension. //I said without seeing all documentation concerning the scheme and the payment I could not give a definitive answer but my first reaction was that the total sum would be taxable. //Bright said if this was the case then he may have to re-consider the re-organisation.  However, he will fax what documentation he has for consideration. //Bright emphasised that he wanted to finalise the matter fairly shortly so that the proposed re-organisation could be put into effect if matters turned out as he hoped.”
49.
On the same day, Mr Bright wrote to Mr Budd to say “Further to our telephone conversation this morning, please find the letter dated 11 December 1992 from [Mercers] confirming my retirement benefits for my retirement, which is now proposed for 31st March 1993.// Following discussions with Mr Norris the proposed reorganisation will terminate my current employment as Chairman and Managing Director to allow the company to be run by a senior colleague as Managing Director.  My new contract will be as non-executive Chairman, but with reduced remuneration, responsibilities and hours of work.  Any separate business activities I propose would not encroach upon this arrangement …  I would appreciate your confirmation that this meets with your approval as early as possible, prior to 31st March 1993, as your decision will affect the final outcome of this proposed reorganisation”.

74.
I FIND the interchanges with Mr Budd by phone and letter were  inaccurate in that the “proposed reorganisation” had already taken place.  Mr Bright had stood down as managing director and Mr Cooper had already taken over.  However, Mr Bright continued as executive chairman and indeed it was envisaged he would remain as executive chairman at least until November 1993.  Indeed it would appear from his letter of 25 March 1992 that Mr Bright was considering stepping down as executive chairman in about August 1994.  As to the proposed retirement date of 31 March 1993, it was misleading to state this date without mentioning that there were likely alternative retirement dates more than six months in the future. 

75.
M Budd did not reply to this letter and Mr Bright did not chase him to do so.  I NOTE that in his letter of 16 June 1997 to the Pension Schemes Office (PSO) (now the IRSPSS), Mr Bright said “ With reference to Mr Budd, I did not see a need to have a second conversation with him, after he had read my letter of 10th March.  The contents of that letter are correct, and he had advised me verbally that he saw no problem with this course of action.” 

76.
Mr Bright told me at the oral hearing on 28 November 2000 that his letter of 10 March 1993 was not the last word on the subject and that his conversation with Mr Budd took place after the letter was written, rather than before.  He told me that his understanding from the conversation with Mr Budd was that there would not be a problem with the lump sum.  I FIND that the conversation took place before the letter was written.

51.
On 16 March 1993, the Trustees and Holdings made an announcement to current members to say that the “excess surplus has been used up …// As you are all aware, in the past two years or so, the serious economic recession has dramatically affected the Company’s financial circumstances.  It has been an extremely difficult trading period necessitating painful restructuring and a stringent reduction in costs … Against this background the Company has decided to resume contributions at less than the recommended rate for a temporary period”.  The announcement went on to explain that the pension accrual rate would be halved in future, as would members’ contribution rates, but that benefits earned in respect of service before 6 April 1993 would not be affected.  Members were then given the choice of resuming contributions and accepting the reduced contribution and accrual rates, or leaving the Scheme.

52.
On 19 March 1993, Mr Burman produced his actuarial report showing the position of the Scheme as at 6 April 1992.  His summary of the valuation results showed that the normal annual employer contribution rate for the existing benefit structure was 7.3% of total “Pensionable Salaries” (defined as “Gross earnings in the previous tax year.  Set at 6th April each year”).  The employer contributions for the “new benefits structure”, ie half rate accrual, coming into effect 6 April 1993, “are £100,000 for the nine months to 31st December 1993 and 6.4% of Pensionable Salaries thereafter.” Mr Burman’s then opinion was that as at 6 April 1992 the Scheme would have been fully funded on a discontinuance basis.

53.
His summary of recommendations stated that employer contributions should be paid as set out above and that employee contributions, normally 5%, should be paid at the rate of 2.5% of Pensionable Salaries from 6 April 1993.  He recommended that “Any future benefit augmentation should be paid for in advance by the Company by way of extra contributions in view of the marginal discontinuance position.”

54.
The report showed

(paragraph 2.9) Since 6 April 1992 there had been “further significant reductions in [active] membership.” 

(paragraph 4.1) “The most significant actuarial assumptions are the financial ones namely: the valuation rate of interest, the rate of future salary increases, the rate of future dividend increases.”

(paragraph 4.4) The assumed rate of “general salary increases” would be 7% a year and “Given the current economic conditions and following discussions with the Company, we have not assumed any increase in individual Pensionable Salary as at 6th April 1993.”

(paragraph 5.3) The decreased funding level from 160% in 1989 to 122% in 1992 was due to the contribution holiday “enjoyed by members and the Company since 1989; the cost of various augmentations; disinvestment of assets at depressed market values.”

(paragraph 5.6) The “normal cost of the Scheme, of the new benefit structure from 6th April 1993” would be 6.4% of Pensionable Salaries for the Company and 2.5% for employees.

(paragraph 5.9) When the LPI provisions of the Social Security Act 1990 came into effect, probably on 6th April 1994, the consequences for the Scheme would be “a reduced discontinuance solvency level”.

(paragraph 6.4) In Mercers’ opinion, as at 6 April 1992 there would have been sufficient assets to cover liabilities on winding-up on that date.  “The calculated margin is 2%”.

(paragraph 6.6) The solvency level is influenced by all the factors that influence the ongoing position plus – among other factors – “the unfavourable terms currently available from the depressed insurance market”.

(paragraph 6.7) The discontinuance position in the future would be most sensitive to “The realisable value of the assets, primarily linked to the UK equity market [and] the terms on which annuity policies could be purchased, primarily linked to the UK gilt market.// Since these markets do not move together, the 2% margin disclosed above could increase, or change to a deficit from day to day”.  

(Appendix C) 7% increases in “General salary increases/ Increases in National Average Earnings/ State Scheme earnings limits/ Basic State Pension” were “assumed”.  “Promotional Salary increases” were ignored.  

(Appendix G.5) Although the Actuary was able to sign certificate A which related to the Scheme’s discontinuance funding “It should be noted that the actual liabilities on discontinuance will be considerably higher, and these are not directly covered by Certificate A”.  (I NOTE Mr Bright’s assertion that the Original Trustees were not relying on the obscure G5 note.)

55.
At some date in March 1993, Holdings converted from a public to a private limited company.  

82.
On 31 March 1993, Mercers sent Mr Brotherton cheques in respect of four of the members who were taking early retirement and reminded him that he looked forward to receiving the Company’s cheque to cover the cost of augmenting their benefits.  Mr Brotherton replied on 7 April to say that the cheque for the cost of the four augmentations and of an augmentation for one other member would be forwarded “in accordance with [Mr] Burman’s recommendation to the Trustees.” 

83.
On 5 April 1993, Mr Cooper wrote to Mr Burman, copying his letter to Mr Bright, Mr Brotherton and Mr Wickham.  He said that “There are no plans for any general increase in salaries during the two year period commencing April 1992 therefore we do not envisage any material changes in pensionable salaries which would adversely affect this assumption you have made.”

57.
As at 6 April 1993 all the active members resumed contributions to the Scheme at the rate of 2½% except Mr Bright and two of the other Special Members.  These three continued to pay 5%, on the basis that their pension entitlements would continue to accrue at an unreduced rate.  The reason for Mr Bright’s special treatment was that by long standing agreement he was entitled to benefits accruing at the same rate as the benefits that he would have accrued had he remained in the Vickers Scheme.  

58.
On 28 April 1993 Mr Brotherton supplied Mercers with Special Member renewal information as at 6 April 1993.  This showed gross salary, bonus and fluctuating emoluments for the pension year 1992/3 and the pensionable salaries and contributions to be deducted for 1993/94.  

86.
Mr Bright received a bonus of £23,000 for the year as opposed to £16,875 the year before.  However, he did not receive any increases which affected his pensionable salary.  Mr Brotherton’s basic salary remained unchanged at £32,000.  He received the same (pensionable) bonus for the year ending 5 April 1993 as he had the year before, namely £4,800.  He received a (pensionable) fluctuating emolument of £5,500.  This was in place of his non-cash, non-pensionable emolument of a company car (see above, paragraph 54).  For the tax year ending 5 April 1993, Mr Cooper and Mr Wickham received salary increases (which I am told reflected their promotions) of £4,583 and £3,333 respectively.  Mr Cooper’s bonus was reduced from £16,192 to £15,500 and he was paid a fluctuating emolument of £6,000 representing his salary sacrifice.  Mr Wickham’s bonus increased from £3,600 to £9,000.  

87.
On 10 May 1993, the Company’s and employees’ pension contributions for April were received by Mercers.  On 19 May 1993 Mercers wrote to Mr Brotherton setting out the cost of augmentation for yet another member who was taking early retirement, and again looking forward to receiving a remittance for the cost.  Mr Burman annotated Mercers’ copy of the letter with a request that he be kept informed, and he also directed another employee “to check periodically whether augmentation cost has been received.” 

88.
On 23 June 1993, Mercers wrote to Mr Brotherton.  The letter showed that Mercers had received the employer’s contributions April, May and June.  However employees’ contributions for May 1993 remained outstanding.  

89.
On 8 July 1993, Mr Brotherton telephoned the Mercers’ employee who had written to him on 23 June (Ms Smith) to ask who had authorised her letter to him.  Her attendance note shows that Mr Brotherton “said it was a particularly sensitive issue due to their financial situation.  I said that we received a cheque for the outstanding May contribution on 25.6.93 and suggested that our letter and his cheque had crossed in the post.  Mr Brotherton said no, the cheque was in response to our letter.// … Mr Brotherton said we should not experience any further problems over the contributions but he will be raising this particular issue [about marking the letter ‘Private and Confidential’ instead of ‘Strictly Private and Confidential’] with [Mr] Burman”.  On 14 July 1993 Mr Burman wrote a memo to the relevant Mercers’ employees headed “FMT – Slow payment of Member’s Contributions”.  The memo started “Your staff recently had occasion to write to the above client chasing up overdue employee contributions.  The client has been naughty in using these to help corporate cash flow.  I have ‘had words’ with them, and it shouldn’t happen again.”  The memo went on to deal with the ‘Private and Confidential’ marking.  

90.
I NOTE Mr Brotherton’s “concern … that one piece of information taken out of context … would have generated rumours about the business which would have been out of all proportion to the specific issue of a delayed payment.  Mr Brotherton believed at the time, that it would have caused unnecessary concern amongst employees, and in turn could have been serious damaging to the Group’s business prospects.”

91.
The employee contributions for June 1993 were received by Mercers on 21 July 1993.  Thereafter the employees’ contributions were paid as follows:

July 1993
paid
18 August 1993

August 1993

“
6 October 1993

September 1993

“
6 October 1993

October 1993

“
18 November 1993

November 1993

“
29 December 1993

December 1993

“
2 February 1994

The January 1994 contributions were not paid in January 1994 but were recovered from the Receivers.  

60.
On 29 July 1993, Holdings’ auditors signed off the accounts for the year ending 31 December 1992.  Holdings’ own note to its financial statements was qualified.  The auditors stated (in the section headed “Going Concern”) that: “In forming our opinion, we have considered the adequacy of the disclosures made in note 1(a) to the financial statements concerning their preparation on a going concern basis which is in part contingent upon continuing to meet the conditions of the Bank facilities which have been confirmed to December 1993 and presume an adequate level of orders.// The financial statements have been prepared on a going concern basis, which depends upon continuing Bank support.  The financial statements do not include any adjustments which would result from a withdrawal of these facilities.  Our opinion is not qualified in this respect.”

93.
On 5 August 1993 Mercers wrote to Mr Brotherton about the augmentation costs (£11,461) of an early pension for another member.  Mercers pointed out that the costs should be paid into the fund.  Mr Brotherton sent a copy of this note to Mr Cooper with a note to “please note that the Company will be called upon to pay this amount to the Scheme.”  The Company did not pay the cost of this last augmentation or indeed of any of the previous 1993 augmentations and the Trustees did not ask them to do so at any stage before the Receivers were called in.  

94.
I NOTE Mr Brotherton’s view that “the Company had overcome difficult negotiations with the Bank, and had the Trustees [pursued] the Company [for the augmentation costs] that action would have destroyed any confidence the Bank had in the Company’s ability to survive and flourish thus causing the collapse of the Company and the Pension Scheme members, as employees, the loss of their jobs and the inevitable discontinuance of the Pension Scheme.”  I also note he believed he was acting in the best interests of the members, as the practice of augmenting pensions was a long standing one, and that he had “complete trust in the directors of” Holdings.  He tells me  that he regarded “delaying payments to creditors, in itself … as part and parcel of the normal practices associated with running a capital equipment manufacturing business.  It was a practice that became more evident as a company approached the end of its financial year.”

95.
On 27 August 1993, a meeting was held between Dorries and Holdings.  The agenda for the meeting presupposed, among other things, that the report of Dorries’ expert would confirm “the view of the Directors and Shareholders of FMT that the underlying business is sound (in the circumstances of the current recession) [and … that ] the FMT Group carries a net asset value at least equal to that shown in the June 1993 balance sheet”.  The meeting proposed to agree a timetable which allowed for completing the agreement and signing it on Friday 10 September 1993, and then announcing it on 14 September 1993.  

96.
On the same day, ie 27 August 1993, Dorries and Holdings entered into an agreement which was subject to being confirmed by various parties.  The agreement provided that Dorries would acquire “75% of the … group share capital through the disposal of shares by the existing management of FMT … There will be a formula created to value the share on a six monthly basis in order that existing shareholders may be offered a redemption agreement.  The major FMT (management) shareholders will be offered this redemption agreement to take effect subsequent to the 31 December 1996 or an earlier date …//This is of particular importance to both members of the [Employee Share Option Scheme] and one current shareholder who may be leaving the employment of the company at the end of November 1993”.  

97.
I NOTE that Mr Bright (though his solicitors) says the reference to the shareholder who might be retiring was a reference to him and that he was “not named for reasons of confidentiality.  The conditional was used because [Holdings] did not wish it to become public knowledge that the Chairman would be retiring later that year.” 

98.
The agreement was signed by Mr Bright and Mr Cooper on behalf of Holdings.  The major Holdings shareholders were Mr Bright, Mr Cooper, Mr Wickham and Mr Brotherton who between them were shown as owning more than 75% of Holdings’ ordinary shares.

99.
In the event the agreement was not signed in September 1993, and no public announcement was ever made.  

100.
On 24 September 1993 Mercers wrote to Mr Cooper in a letter headed “possible early retirement”.  In the letter he set out the position “if [Mr Brotherton] were to retire on his 50th birthday.”  Alternative quotations were given for retirement on his 55th birthday and at Normal Retirement Date of 60th birthday.

101.
As at 1 October 1993 there were 146 active members of the Scheme, 215 deferred pensioners and 196 pensioners, not counting those pensioners whose benefits were fully insured.  This compares to the position at the 1992 valuation when there were 218 active members, 244 deferred pensioners and 175 pensioners.  The discontinuance funding level as at 1 October 1993 was 87% (although this statistic was not ascertained until somewhat later, see below - paragraph 123).

102.
On 19 October 1993 Holdings wrote “To the Trustees” to confirm that it consented to Mr Bright being offered an immediate Scheme rule 7 pension effective 31 December 1993.  The letter was signed by Mr Cooper and Mr Wickham.  On the same day Mercers wrote to Mr Bright with a recalculation of his pension, showing the position as at an early retirement on 31 December 1993.

62.
On 22 October 1993, Mr Cooper, wrote to Mercers confirming Mr Bright’s pension upon retirement on 31 December 1993.  

63.
On the same day, ie 22 October 1993, Mr Cooper wrote to Mercers to confirm that Mr Brotherton would be dismissed as redundant on 3 December 1993.  He said “For your information I would mention that he will subsequently be re-engaged, but only for a fixed term on a part-time basis.” 

64.
At the end of October 1993, Mr Cooper asked Mr Burman to investigate carrying out an actuarial valuation as soon as possible.  

65.
On 4 November 1993, Mr Burman wrote to Mr Cooper, addressing him as the managing director of FMTL.  The letter was copied to Ms Yates.  Mr Burman said that “Because the active membership of the Scheme has more than halved since the last valuation, it is impossible to predict with any accuracy what the results of any investigation into the solvency of the Scheme will be.  In particular, I cannot predict whether the solvency position will have improved or not … If the sole aim is that the valuation will show that the position of the Scheme has improved sufficiently for the benefit structure to revert to the pre 6 April 1993 accrual date then as we cannot guarantee that this will be the case, I am reluctant to go ahead with the valuation bearing in mind the cost of the exercise.  // If however the valuation is to be used to provide the Company with an updated financial position or to review the Trustees’ decision to halve the future benefit accrual then I agree an investigation would be useful.  // If you do decided to go ahead with the valuation, I suggest that we keep it as an informal investigation until the results are available and then make a decision as to whether or not to formalise the position.”  (In fact the letter is inaccurate to the extent that the active membership had not halved since the last valuation.)

66.
On 8 November 1993, Mr Cooper telephoned Mercers to say that the valuation was to go ahead and that he understood that Mercers could not predict the results.  Mercers’ file note showed that FMTL at that stage planned another 30 redundancies.  Soon afterwards the number of redundancies planned to take place by June 1994 had increased to 46.
67.
Mercers started gathering the material necessary for preparing the new valuation report in stages but at 10 November 1993 it was anticipated that the information would all be collected by 24 November 1993.

68.
On 25 November 1993, after a telephone conversation with Ms Yates, Mr Cooper wrote to Mercers by fax.  In the letter he advanced Mr Bright’s retirement date from 31 December to 30 November 1993.  He instructed Mercers to stop making the 5% pension deductions from December.  I am told that, on the same day, Holdings’ Board of Directors authorised the retirement, although I have not seen the signed minute evidencing this.  Ms Yates recalculated the figures the same day and met with Mr Bright that evening. 

69.
On 27 November 1993 Mr Bright annotated his copy of the 25 November 1993 letter to Mercers as follows: “PEC.  This confirms that I will work to our agreements dated 9 November 1992 and 27 November 1992 from my 30th November 1993 retirement date.  I will be working as necessary to establish my separate consultancy company …”.  

71.
On 30 November 1993 Mr Bright began drawing his (unaugmented) pension of £42,021.79 reduced to £34,502.02 to reflect the cash lump sum payment of £81,249.51 which was made to him.  

73.
Mr Bright continued to work for Holdings/FMTL and retained his directorships.  He did not enter into a consultancy agreement but rather continued to work at the same rate of pay (£5,625 a month = £67,500 a year).  Payment was made through the normal employee payroll and was subject to Pay As You Earn deductions, but no further deductions were made for pension contributions.  The reasons for the payment of his full salary and the amount of time Mr Bright devoted to his duties for FMT are in dispute.  I will revert to these matters below.

113.
I am told by the Bank that apparently over the period from September to November 1993 “The company were experiencing cash flow difficulties, limit reductions which had been scheduled had not been met and the account was being run on a day by day basis with modest excess positions frequently being agreed against promises of payment in of funds to cover the position.” 

114.
Throughout the same period “trading was difficult”. The timetable of the Dorries takeover had (at the least) “slipped”.  The potential deals with China, which Mr Cooper tells me were always going to be difficult, had not come to fruition.  I am told that there was a company interested in purchasing the Property but that the sale depended on planning permission being granted.  The Brighton Council were still considering the grant and, according to Mr Bright, getting the permission would have taken another year (as at the end of 1993).  Although the Company was hoping for compensation for a substantial loss incurred following the ‘Arms to Iraq’ affair, there has been no suggestion that such compensation was imminent. 

115.
At or about this time, a member, Mr D Gaston, who was then aged 63, asked Mr Brotherton if he could take early retirement.  Mr  Harris, who is disabled and who had worked for the Company or its predecessors for more than 40 years, asked Mr Wickham if he could take early retirement.  Both these requests were refused, essentially on the ground that early retirement pensions were only being granted to workers who were made redundant or who qualified for incapacity pensions (see my Determinations H00336 and H00316).

74.
On Friday 3 December 1993, ie Mr Brotherton’s 50th birthday, his contractual notice period expired.  He left his employment with FMTL, although he did not resign his directorship.  On the same day he began drawing an unaugmented early pension of £17,183.77 which was reduced to £14,054.15 to reflect his cash lump sum of £39,423.47.  He also received redundancy pay.

75.
Mr Brotherton’s pension was calculated on the basis of a FPS of £41,833.  This took into account the bonuses which Mr Brotherton received for tax years of 1991-92 and 1992-93, his salary increases since 1991 and the fluctuating emolument he received.  The FPS was higher than that used by Mercers in its calculations in the spring of 1992 (£41,833 as opposed to £38,545) and was inconsistent with Holdings’ policy laid down on or before 5 May 1992 that post-April 1991 increases should not be taken into account.

76.
The reduction in accrual rate effected in April 1992 was also taken into the calculation.

78.
On Monday 6 December 1993 Mr Brotherton resumed work for FMTL with the title of “Personnel Director responsible to the Managing Director”.

79.
On 8 December 1993 the Trustees signed off the accounts and the annual report for the Scheme year ending 5 April 1993.  

80.
On 10 December 1993 Mr Cooper as “Managing Director” wrote to Mr Brotherton on Holdings note paper to confirm formally the offer of a 12-month fixed term contract of employment which would be terminable, after the 12-month period, by either side giving one month’s notice.  His salary was to be £1,000 a calendar month (£32,000 a year pro rata) and Mr Brotherton was to continue to be eligible to participate in the executive bonus scheme and his expenses (eg on petrol) were to be reimbursed.  The offer was on the basis that “You will work a basic 16.5 hour working week”.  Mr Brotherton was told that “The following section of the Company’s standard executive service agreement … will continue to apply to you …:- Executive Duties, Restrictive Covenants, Confidentiality and Copyright, Inventions, Standing Orders, Health and Safety, Conduct, Termination, Other Matters.”

81.
On 13 December 1993 Mr Brotherton wrote to his tax inspector.  He explained among other things that he had been dismissed as redundant from his “full time post as Personnel Director of [FMTL].// As from that same date I shall receive an early retirement pension from the … Scheme.  Also, I shall be re-employed … in a similar capacity but for a fixed term of twelve months and on a part-time basis.”  (Mr Brotherton, in fact, had worked continuously without a break, so his use of the word “shall” did not correctly reflect his position but I accept his explanation that the repeated “shalls” represent mere terminological inexactitude.) 

82.
On 20 December 1993 Mr Burman wrote to Mr Cooper enclosing his paper on the Scheme valuation as at 1 October 1993.  He said “The financial position has deteriorated significantly, in common with most pension schemes.// The on-going surplus has been all but wiped out by an extremely poor period for equity dividends.  You will recall that assets are valued by reference to income flow.  Contrary to the assumption of a 7½% growth in equity dividends over 18 months, income actually fell by about 5%.// The winding-up position has been worst hit, showing a substantial deficit due to the significant fall in interest rates causing a substantial hike in annuity costs …”.  The enclosed paper showed that as at 1 October 1993 the discontinuance funding level was 87%.  The contribution rate of 6.4% payable by the Company from 1 January 1994 was “not sufficient to pay for a return to the 80th accrual rate.”

124.
Looking at the position of the Company/Group as at the end of December 1993 and comparing it to the 1992 forecasts, it appears that (among other things)

(
Although the revised forecast made in about December 1992 showed that Bank borrowing would reduce to £3.5 million as at 31 December 1993, it had not done so.

(
The number of employees was about 160 as compared with the 104 in the revised forecast and 136 in the original forecast.  The number of employees in pensionable service was approximately 144. 
Note:
At a very late stage in my investigations, Mr Cooper asserted, without however proferring any evidence in support, that the number of employees had declined to 114.  I do not accept his assertion which is totally against the weight of the contemporaneous documentary evidence. 

(
The annual pension contribution of £100,000 had been shown to be inaccurate.  The £100,000 paid in 1993 was of course only for a 10-month period.  I note in this context that the Company’s monthly pension contribution for January 1994 was £14,585 for 140 employees.  This would give a contribution for the next six months of £87,510.  

EVENTS IN 1994

83.
The 20 December 1993 letter bears on its face the date stamp, “Received - 4 January 1994”.  In their initial response to the complaint, Mr Bright and Mr Cooper told me that the “October 1993 report was received and dated 20 December 1993”, and also that it “was not received until 20 December 1993.”  However, thereafter they have denied having been informed of the results, having been given any indication as to its contents or having read the report itself before 4 January 1994.  Mr Bright denies being aware that a valuation was underway.  Mr Brotherton does not remember whether he knew that Mr Cooper had specifically told him about the valuation but says that logically he would have expected Mr Cooper to tell him about it at the time the instructions to Mr Burman were made formal.  He says he did not receive a copy of the valuation before 4 January 1994.  I  accept Mr Brotherton’s evidence.  I do not make any finding as to the knowledge of Mr Bright and Mr Cooper (see paragraphs 267 and 268 below). 

126.
At some stage early in January 1994 (at the latest) Dorries definitively withdrew from the proposed share acquisition.

127.
On 21 January 1994, Mr Cooper had a meeting with the Bank.  The Bank rejected the Company’s latest forecast and told Mr Cooper that the Company “was in danger of having its facility withdrawn”.  On the same day, he and Mr Bright consulted the Company’s solicitors, Hobson Audley, with whom they met and/or spoke on that day, and also on 26, 27 and 31 January 1994.
128.
At the end of January 1994, the Company held an open house.  At the open house Mr Bright “revealed that reduced revenues had curtailed the level of development demanded to maintain its competitiveness and to stay at the forefront of technology.” 

129.
On 1 February 1994, there was a further meeting with the Bank which Hobson Audley attended.  The Bank said nothing would convince it that “its exposure … would not deteriorate save for a guaranteed unconditional commitment by 9th February that the [Property] sale would proceed on the basis that planning permission had been obtained or new funds were injected into the Company …”.  Hobson Audley therefore advised that “the company would have to cease trading immediately unless it had reasonable grounds for believing that the Bank’s conditions would be met.”

130.
In a letter dated 2 February 1994, Hodson Audley confirmed the instructions it had been given, and the consequent advice it had “given to [Mr Bright] and [Mr Cooper] at, and since, our various meetings starting on 21 January, 1994.”  The letter said, among other things, that “When we first discussed the matter on 21st January, you had just attended a meeting at the Bank … At that time, the facility limit stood at £4.4 million and you forecast your cashflow requirements as needing a further £1.2 million in short term funds.  This would enable the trade to continue while you explored opportunities to sell some of the Company’s assets, in particular, the factory in Brighton on which you had an offer, subject to planning permission, in the sum of £3.7 million.” 

Note:
At a very advanced stage in my investigations, Mr Cooper asserted that it is “simply wrong” to say that the short term funds were needed to allow the Company to continue trading and that “The £1.2 million was sought to build the Company’s … core business”.  I prefer the evidence of the contemporary documentation rather than the lately proffered version. 

84.
On or about 2 February 1994, Holdings asked the Bank to appoint receivers.  Ms Mills and Mr Bloom were appointed on 3 February accordingly.  As at the date of their appointment, the Group owed the Bank £4,120,000 in round terms.  Interest continued to accrue on that sum.

132.
The Original Trustees did not take independent legal advice on any topic whatsoever at any stage whatsoever.  Indeed, I understand from Mr Brotherton that, even before Mr Wickham and Mr Bright were appointed, no independent legal advice was taken by the then trustees, save for a period when one of the trustees was a local solicitor.

85.
On 10 February 1994, Mr Bright told the Receivers that he would be prepared to stay on to assist in the sale of various Company “assets” and of the business at a monthly salary of £2,800.  At the hearing on 28 November 2000 he referred to this amount as “my pensionable salary.”  The “assets” included the Brighton premises and a proposed asset sale to China on which Mr Bright was to receive substantial commission.  Mr Bright told the Receivers that the sale to China would necessitate a trip there.  The Receivers neither paid for a trip to China nor made any change to Mr Bright’s salary.

MATERIAL FACTS FROM THE TIME DACTL WAS APPOINTED 

86.
On 10 March 1994, the Receivers appointed DACTL as Independent Trustee.  However, the Original Trustees remained in place.  Mr Cooper resigned later in 1994, Mr Brotherton in February 1996 and Mr Wickham in November 1997.  Mr Bright remains a Trustee to this day.  

87.
On 11 March 1994, the Receivers terminated Mr Bright’s employment.  His P45 showed his employment as having ended on that date.  His taxable pay to date was £63,002.

88.
On 14 March 1994, DACTL issued an announcement to members.  The announcement covered a number of matters – including the appointment of DACTL as Independent Trustee.  It reproduced the gist of the 1 October 1993 actuarial report and stated that “The trustees have been professionally advised that  [the deficit] was due to a significant fall in interest rates, which caused a substantial fall in interest rates, which caused a substantial increas across the insurance market in the cost of buying pensions. //The valuation as at  1 October 1993 indicated that the trustees held only 87% of the amount required to secure all benefits … //Perhaps we should add that there can never be total certainty about the asset/liability positions prior to any wind-up.  This is because it is only at the point of winding-up that the market value of the Scheme’s assets will be known, together with the cost of purchasing benefits ...”.  The announcement also pointed out that the cost of purchasing benefits had “further increased” and that current active members and deferred members would rank third in order of priority on winding-up.  Members were reminded of their right go to OPAS (the Pensions Advisory Service) and to bring a complaint to me.  They were told that “Complaints must normally be referred to the Ombudsman within three years of the act or omission occurring”.  

89.
On 16 March 1994, Mr Bright applied for payment of unpaid “wages” and 2.21 days’ holiday pay under the Employment Protection (Consolidation) Act 1978 (the 1978 Act).  The claim involved his filling out a form for payment of debts owed by an insolvent employer.  The form contained at the bottom the word “WARNING” followed by the statement “Legal proceedings may be taken against anyone making a false statement on this form”.  

90.
Mr Bright signed the form, having given his employer as FMTL, his occupation as “Company Chairman” and his monthly wage as £5,625 (ie £67,500 a year).  He stated that his employment began in 1981 and ended on 11 March 1994.  

91.
On the same day, ie 16 March 1994, Mr Bright made a claim for payment from the Redundancy Fund.  Claimants were told only to fill in the form if the following conditions were met (among others): “You were dismissed because of redundancy [and] your employer does not dispute your right to a redundancy payment”.  He signed a statement that read as follows: “I apply to the Secretary of State for Employment for a payment under Section 106 of the [1978 Act].  I declare that the information I have given on this form is correct …”.

92.
Mr Bright showed his employment as having begun on 1 November 1981 and ended, without any intervening breaks, on 11 March 1994.  He was asked whether there were any breaks in his employment with the employer between the date employment began and the date it ended and ticked the box marked “No”.  He said his job was as “chairman” and when asked how many hours he normally worked a week he said “Normal 37½.  Actual 80”.  He showed his agreed weekly payment as being £67,500 annual.  He said he had made a written application to the Employer for a redundancy payment on 16 March 1994 but that he did not “get [his] redundancy payment” because the Company was insolvent.  He said he had had no other job since being made redundant.  

141.
I NOTE that, if what Mr Bright now says about his position is correct, then the information on this form is incorrect and/or misleading because (a) Mr Bright tells me that, although he did work 80 hours, only 37½ hours were for the Company and the rest of the time he was working for himself; (b) Mr Bright tells that me his agreed pay after retirement was £28,500 and that the payment at the rate of £67,500 was “by mistake”, and (c) Mr Bright tells me he was engaged in his own business so it would be misleading to say he did not have a job.

93.
In the event, Mr Bright received a redundancy payment of £3,690 and also £115.62 for “wages” and holiday pay.  

94.
On 25 March 1994, Mr Brotherton’s employment ended.  He too made a claim for wages under the 1978 Act but he did not claim holiday pay or make a claim for a redundancy payment.  In the form he filled out to claim wages, he showed his employment as having commenced on 6 December 1993 and his wages as being £1,000 a month .  He gave his occupation as “personnel director.  p/time.”

96.
For the year ending 5 April 1994, the Scheme’s fund was £7,509,742 which represented an increase of £250,069 over the year (or about 3.33%).  This figure took into account employer and employee contributions – including contributions for the augmented early retirements which, in the event, had not been paid.  While the value of the assets had risen, at the same time the cost of securing benefits would also have risen.  

145.
The Receivers’ report issued in April 1994 showed that “Prior to [their] appointment the Company had in general been suffering a depressed demand for its products … The decline in demand was most significant with respect to orders for new FMT machinery …”.  The Receivers estimated the value of the leasehold property in Brighton to be £1 million, from which costs of disposal would have to be deducted.  The Directors’ Statement of Affairs shows that they estimated its value to be between a low of £350,000 and a high of £2 million.  The Receivers found that “If the Brighton [property] is sold for a sum at the most optimistic level estimated by the directors, that reflects the enhanced development potential, then the … Bank may be paid in full and therefore there may be funds available for the unsecured creditors.  If it is not possible to secure an enhanced value for this site then there will be no dividend for unsecured creditors.”

97.
 On 20 May 1994, DACTL took independent expert advice from consulting actuaries, Watsons, about certain aspects of Mercers’ role.  Watsons gave its opinion that “the deterioration in the annuity market was a development which it is very difficult to argue could have been foreseen”.  In relation to the augmentations, Watsons commented that “If Mercers had advised that additional contributions were necessary (even if no individual figures were quoted) then it would seem worthwhile investigating the circumstances surrounding the implementation of subsequent augmentations.”  The writer concluded that he did “not think there is scope for making a claim against Mercers regarding their advice on the contribution holiday” and advised DACTL to find out more about the augmentations.  He also advised that DACTL should “investigate why no action was apparently taken to strengthen the ongoing valuation assumptions” (as his opinion was that if more conservative assumptions had been adopted in the April 1992 report, signed off in March 1993, and in the October 1993 valuation “there would almost certainly then have been a deficit, even on an ongoing basis …”).

147.
I NOTE that there is no indication that DACTL investigated the circumstances concerning the implementation of the augmentations or the question of why the valuation assumptions were not strengthened.  

98.
On 8 July 1994, having been given notice by the Receivers that they did not accept liability for contributions, DACTL put the Scheme into wind-up.  As at that date all remaining active Scheme members became deferred pensioners.

149.
On 28 November 1994, a meeting was held between DACTL, Mercers, a representative from the MSF Union to which a number of members (but not Mr Fone) belonged, and two Scheme members.  At the meeting the early retirements of Mr Bright and Mr Brotherton were discussed.  DACTL “then made a procedural point.  [DACTL] were independent trustee of the Scheme.  OPAS and the Ombudsman were only to be used as a last recourse after failure to obtain satisfaction with the Trustees of the Scheme.” 

Note:
I have not seen all the correspondence between MSF and DACTL and it is not necessary for the purposes for this Determination that I do so.  All material relating to MSF which I have seen has been copied to all parties. I shall revert to this below.

EVENTS IN 1995 AND 1996 UP TO AND INCLUDING THE SETTLEMENT WITH

MR BRIGHT

150.
On 5 April 1995, the Receivers remitted to the Company the cost of the seven augmented early pensions granted between 2 April 1993 and 3 September 1993.  

101.
Largely, it would appear, because of concerns expressed by several Scheme members through MSF, DACTL was minded to believe that a substantial question mark must hang over the early pensions paid to Mr Bright and Mr Brotherton, in particular because they continued in employment, and might not be thought to have “retired”.  It consulted its solicitors, Hammond Suddards (Hammonds) on 7 July 1995.  Hammonds suggested that, once circumstances had been thoroughly investigated, it should provide formal advice as to what steps DACTL could take in relation to Mr Bright’s pension.  It advised that “to protect DACTL from any potential claim for breach of fiduciary duty and mandate [ie a claim from Mr Bright], you should not simply cease to pay Mr Bright’s pension …”.

102.
DACTL set about intensifying its investigation into the circumstances of the retirements and obtained further evidence from Mr Bright and Mercers as well as evidence from the Receivers.   

153.
On 20 August 1995 Mr Bright wrote to DACTL dealing with several points, and in particular dealing with a letter from MSF of 9 February 1995 which I have not seen.  In the appendix to his letter, Mr Bright says bonuses “were small, and for intense effort (total of £15,000 for 7 executives)”.  I NOTE that this is tendentious.  The 1992-93 bonuses for the Original Trustees alone totalled £52,300.  Bonuses were also given to other Special Members.  Mr Brotherton and Mr Cooper explain that Mr Bright was probably referring to the bonuses allocated between April 1993 and the time the Company was put into receivership.  

103.
On 5 September 1995 Mr Bright wrote to DACTL to “clarify the events from June 1992 …”.  He explained that his “pensionable date had been agreed as February 1993 which was subsequently delayed until November 1993 at which time my role as Chairman was to continue for a further 12 months in line with the agreement of 9th November 1992.  My clarification to you also included confirmation that my colleagues had not confirmed to me my anticipated reduction in remuneration in the period up to 3 February 1994 but this would have been undertaken and made retrospective.// … [Mr Bright then explained his offer to the Receivers of 10 February 1994 and said] In the event, I did not receive any commissions … and filed my redundancy papers.  I confirmed to you that the company was in possession of a sale contract on the land and buildings at Brighton for £3.5M.// During 1993 the Company was overgeared and trading was difficult but the Directors were confident that the actions being taken to reduce overheads and the assets sales to reduce gearing would leave the Company with a strong financial position.  With a contract in hand from the developers and an enthusiastic Chinese partner, … there was no reason to doubt the course of action being taken.  I still do not understand why the Bank took the action they did on 3rd February 1994 as they had all along seen the overdraft reducing and the decisions planned being implemented. ... and in my own case Inland Revenue approval sought and obtained.”  He also explained he did not have an augmented pension which meant “my pension was going to be substantially less from £55000 to £34000.”

155.
I FIND that this letter was inaccurate in that the Company was not in possession of a sale contract at any sale price, as Mr Bright now accepts.  He says that this statement was written in error and apologises for the mistake. As to implementation of plans and reducing overheads, (a) executive salaries had increased and (b) the workforce had not reduced by the amount envisaged.  The overdraft had not reduced to £3.5 million by December 1993 and by January a further £1.5 million in short term funding was required.  The letter was also inaccurate in that Inland Revenue approval had not been obtained, although I note that Mr Bright says he thought it had been obtained.   The statement by Mr Bright that his pension was “substantially less” is, on the figures, misleading.  If Mr Bright had not taken a pension lump sum, his unaugmented pension would have been more than £42,000 and not £34,000 as he stated.  

104.
On 13 September 1995, having made a number of investigations, Hammonds instructed a specialist pensions counsel, Mr James Clifford, to advise as to whether Mercers had provided adequate advice to the Trustees in relation to the retirements of Mr Bright and Mr Brotherton.  However the instructions “essentially relate[d] to the following issues: … Are the early retirement pensions currently in payment to Messrs Bright and Brotherton properly payable? … This question appears to turn on whether they ‘retired from Service’ within the meaning of [the Scheme rules] or whether their retirements were a sham … If the answer [to the question of whether the payments were properly payable] is no, what action should [DACTL] take in the circumstances?” 

157.
I NOTE that counsel was not asked to advise as to any possible breaches of trust.  

105.
On 24 October 1995 Mr Clifford advised that he was “unable to say on the basis of the information before [him], whether Mercers have committed any actionable breach of duty towards the scheme in relation to these matters [ie the early retirements of Mr Bright and Mr Brotherton]; or, indeed, more generally.”  He advised that DACTL’s correct approach, if they were unhappy with Mercers’ explanation, “would be to have their conduct reviewed by an independent actuary”.  

159.
DACTL did not take independent actuarial advice because it “had already obtained the views of an independent actuary from Watsons in May 1994.  DACTL did not see the need to re-address such matters.”  I NOTE that Watsons had not advised on the early retirements of Mr Bright and Mr Brotherton (see also paragraph 146 above).

106.
In relation to the early retirements of Mr Bright and Mr Brotherton, Mr Clifford concluded that “matters are not sufficiently clear … simply to terminate the pensions … or to justify [DACTL] in seeking to recover any of the money which has so far been paid to Mr Bright and Mr Brotherton ... without having obtained directions from the Court …// However, if the sums in issue are sufficiently large to justify it (and they are if no sensible compromise can be reached with Mr Bright and Mr Brotherton) I advise that [DACTL] make an application to the Court for directions … If the sums in issue are not sufficiently large, however, (which would, in my view, be the case if the costs of any application would be likely to exceed the amount in issue) then the best course would be simply to leave things as they are.  [My emphasis.] I do not think [DACTL] could be criticised for taking such a view.  DACTL must act in the members’ best interests, which in the present context means their best financial interest; and it would not be in their best financial interests to spend more money in determining the issue than is actually at stake.” 

107.
On 26 October 1995 Mercers advised DACTL about the “cost saving if Messrs Bright and Brotherton had deferred rather than immediate pensions … To do this, we have estimated the costs of purchasing either an immediate pension or a deferred pension in the insurance market … Using this method, the estimated savings would be nil and £40,000 for Mr Bright and Mr Brotherton respectively.  There is no saving in respect of Mr Bright because he is now close to age 60 and if he had a deferred pension, his initial pension would be higher than now (because of statutory revaluations) … [If there was a 20% shortfall] treating Messrs Bright and Brotherton as deferred pensioners would result in additional savings of approximately £90,000 and £30,000 respectively.  Altogether, the savings would translate to a 2%-3% reduction in the shortfall for remaining actives and deferreds.”

108.
DACTL calculated that the overpayments to Mr Bright at that stage amounted to approximately £85,000.

109.
Hammonds then sent Mr Clifford further instructions relating to Mr Bright only.  These further instructions dealt mainly with the implications for Scheme approval of the fact that Mr Bright began drawing a pension when it appears he was still working full-time, and how this impacted on the legitimacy of the pension.  

164.
On 27 November 1995 Mr Clifford advised DACTL that a settlement offer should be made to Mr Bright, and drafted a letter to Mr Bright along the terms advised.  He confirmed his opinion in writing the next day.

110.
Among other things, Mr Clifford advised that he was “fortified” in his “view that the Scheme’s provisions did not permit a member to receive a pension whilst still working full time by the fact … that the Inland Revenue has confirmed … that it would not permit this.  The scheme is, of course, an exempt approved scheme and the Inland Revenue’s requirements for approval ... are to be borne in mind when construing the scheme’s terms, especially in light of rule 32(A) ...”.  

Note:
Scheme rule 32(A) provides that “The Trustees in order to secure and maintain approval of the Scheme under the [Incomes and Corporation Taxes Act 1988] shall adjust the amount of any benefit to which any person may become entitled under the Scheme and the amount of any contribution payable by and in respect of such person and shall determine that the terms and conditions appropriate to such benefits and contributions shall be altered or modified to give effect to such limitations or restrictions … as the Board of the Inland Revenue may in any particular case or generally require or agree.” 

The Special Members’ letters set out the fact that the Scheme was an approved Scheme and that “as a condition of such approval, your benefits are subject to the Trust Deeds and Rules of the Scheme.” 

112.
DACTL did not perform a formal calculation to add up potential gains and losses if Court proceedings were commenced and pursued.  DACTL reasoned that “Costs and fees cease upon reaching settlement so that the settlement has a nil future cost figure whereas … the costs of a contested pensions hearing in court, in the experience of the directors of [DACTL] and their legal advisers, both solicitors and counsel, can easily run into tens of thousands of pounds … It was understood by all … that the cost saving point was both clear and self evident and that the costs saved would be very substantial indeed”.  However it did consider “the likely outcome of a Beddoes application for costs to be paid out of the fund”.  Hammonds told me (in 2000) that as “a rough estimate which … would have applied over the last few years” a “typical Beddoes application might cost in the region of £20,000”.  I NOTE also that the confirmation from the Inland Revenue to which Mr Clifford referred was merely an “indication” given on the telephone by someone at the PSO whose name has not been recorded and whose status, no doubt, was to answer telephone enquiries couched in general terms. 

114.
On 27 November 1995, Hammonds wrote to Mr Bright along the lines advised by Mr Clifford

“… As you know, both DACTL and ourselves have been investigating, amongst other things, the circumstances of your purported early retirement from the scheme.

“Specifically, we are concerned that you began to receive an early retirement pension from the scheme with effect from 30 November 1993, although you remained in exactly the same employment after that date as before.

“DACTL and ourselves have taken the view (and this view is supported by Counsel) that the scheme’s provisions simply did not permit you to receive a pension in these circumstances.  Further, we have been informed by the Inland Revenue that Inland Revenue requirements for exempt approval … did not permit this either …

“As a result of the above, DACTL, ourselves and Counsel all take the view that you should, at all times, have been treated as a deferred pensioner under the scheme.  The consequences of this are that:

(1)
you should not have been in receipt of a pension from the scheme since November 1993;

(2)
on the scheme’s winding up you should not be afforded the priority status given to persons in receipt of pensions on the winding up (8 July 1994) …

(3)your deferred pension will be paid from your Normal Retirement Date ie your 60th birthday.

“If the above consequences were given full effect, DACTL would be entitled to reduce your future pension: first to make is commensurate with the pension you are properly entitled to as a deferred pensioner; and second to recover those sums which you have improperly received in the past.  In general terms, the financial consequences of this would be that you would receive a pension for the future whose capital value would be reduced by about £90,000 to reflect the fact that you are a deferred pensioner ….  And from which DACTL would be entitled to deduct a further sum in order to recoup past over-payments (approximately £85,000 inclusive of tax).

“However, in an effort to compromise this matter we are instructed by DACTL to make the following offer:

a)
your pension is recalculated to include your service up to 11 March 1994, the date you left service;

b)
that you accept you should be treated as a deferred pensioner for the future (with the consequential £90,000 capital reduction in your future pension and any other adjustments required in the winding up process);

c)
and, if you do so, DACTL will take no steps to recoup the amount which you have been overpaid to date.

“This offer is formally conditional upon its terms being acceptable to the Inland Revenue, although we think it unlikely that there will be any difficulty in this regard …”.

168.
On 7 December 1995 Mr Bright’s solicitors, DMH, wrote to say 

“We should make clear from the outset that the statement in your letter to the effect that our client remained in exactly the same employment after the date he began to receive an early retirement pension is incorrect.  The circumstances were that the terms of his retirement from the company were agreed and effected.

…

“It is our client’s position that the agreement for his early retirement was conclusive and binding and effective for all purposes.  

“Nonetheless, it is not a matter which our client wishes to litigate if this can be avoided.  He has been taken entirely by surprise by the suggestion in your letter that he is not entitled to receive the pension awarded to him and will of course as a matter of urgent necessity require” an extension of time to gather evidence, seek advice and to respond.”  

169.
The issue of whether Mr Bright remained in exactly the same employment is in dispute.  I will revert to this below.  I FIND that the terms of Mr Bright’s retirement were not agreed let alone effected.  

116.
In December 1995 Mr Bright received what was to be his last early pension instalment.

171.
On 11 January 1996 DMH wrote on Mr Bright’s behalf as follows 

“We refer to the correspondence with regard to Mr Bright’s pension entitlements and now write upon his instructions to say that he accepts the proposals put forward in your letter of 27 November 1995.  // He does however wish us to make plain a number of matters.// First, his view of the matter has not altered from that expressed in our letter of 7 December.  Counsel has confirmed to him that there is nothing in the rules of the pension scheme that would have prevented the arrangement into which he entered with regard to his retirement, // Secondly, there are precedents for what was done in his case and this has been confirmed by the Inland Revenue.  //Thirdly, the correct approvals were obtained and Mr Bright is satisfied that no difficulty would arise with the Revenue with regard to what was arranged.  

“It is with extreme reluctance and in the interest of incurring neither party in further costs, and to bring the matter to a speedy conclusion that Mr Bright has accepted the proposal.  He does not accept in any way the position which you have put forward, either legally or morally.  He has always been mindful of the interests of the pension fund and has diligently sought to protect its assets.  Including not participating in the pension holiday enjoyed by employees which meant he paid full pension contributions of 5% of salary up until his retirement date and cessation of full time employment on 30 November 1993 when your records should confirm that pension contributions cease.  He would also wish you to confirm that this arrangement will be strictly private as is normal business practice …”.

172.
No evidence has been presented to me in support of the assertion that the Inland Revenue had confirmed any precedents either to Mr Bright or to his solicitors.  Furthermore, as set out above, I FIND that correct approvals had not been obtained.  I will deal below with the state of Mr Bright’s satisfaction.  Mr Bright did participate in the contribution holiday (see above, paragraphs 21 and 84).

118.
DACTL says it agreed to treat Mr Bright’s settlement as confidential because Mr Bright is the recipient of an Order of the British Empire (OBE).  Mr Bright’s “sensitivity … to his personal reputation was a point which [DACTL] was able to use to advantage” in obtaining the settlement.  Mr Bright for his part says “This agreement was forced under duress because [he] was financially embarrassed by the sudden stopping of his pension without warning …” but he denies he acted to save face.  Rather he believed that his agreement would facilitate the early winding-up of Scheme and save the Scheme and himself costs which neither could afford.

119.
After settlement was achieved with Mr Bright, DACTL wrote to the PSO, on 23 May 1996, to seek its consent to the settlement.  At a meeting in July 1996, DACTL and Hammonds told the PSO that Mr Bright had been made an offer “the main features of which were ... that we would not reclaim the monies paid to him to date … however they would be offset against his ultimate scheme benefits.” 

175.
I FIND that the PSO were given inaccurate information, as it was a feature of the settlement that the monies paid to Mr Bright were not offset against his ultimate Scheme benefits.

120.
The PSO formed the view that Mr Bright had not retired within the meaning of Section 612 of the Income and Corporation Taxes Act 1988 (ICTA 1988) and hence the payments made to him were unauthorised.  Nevertheless it approved the settlement subject to tax being paid on the lump sum.  

177.
After negotiations between Mr Bright and the PSO, Mr Bright agreed to pay the tax claimed together with interest, and did so.  The PSO did not impose penalties.  

178.
The agreement with Mr Bright was achieved in March/April 1998, after much correspondence with Mr Bright (not all of which I have seen).  There was also a meeting with the PSO on 21 September 1997.  The notes of the meeting, which Mr Bright annotated and signed, show that Mr Bright said “that his advisors had advised him that the fact that he did not go back to the office, was no longer remunerated and had reduced hours all illustrated that retirement had taken place.  Mr Bright said that the fact that the company continued to pay his salary after the taking of benefits was purely an administrative error … [The PSO referred to the notice to members of 19 June 1992 which showed that Mr Bright] would contribute a specific role within the Group Sales and Marketing department … [the PSO thought the notice indicated] clearly that retirement had not taken place.  Mr Bright stated that this had been a proposal but had not actually occurred.”  Mr Bright annotated the notes to show that the statement that he did not go back to the office was incorrect.  He also underlined a sentence about his continuance as a director.  At the end, before his signature, Mr Bright added the comment that one of the PSO representatives felt that Mr Bright had “become caught up in legislation rather than attempting to manipulate the situation.”

179.
I FIND that these notes misrepresent the facts, even if one assumes that Mr Bright had reduced his hours.  The reorganisation referred to in the notice to members was not just a proposal.  It was the announcement of an actual reorganisation which had actually taken place.  At the hearing on 28 November 2000 Mr Bright said the word “proposed” was used because he was “talking about the steps that had to be carried out”, that is, the elimination of the dual role of chairman and managing director, and then from executive to non-executive chairman.  I NOTE also that there is a discrepancy between what Mr Bright now says about the payment of salary to him after retirement (namely that only the excess of £28,500 was paid in error) and what the note conveys (namely that the payment of the whole £63,500 was in error).  I observe that at the hearing on 28 November 2000 Mr Bright did not give any explanation as to why he signed these notes.  However he did point out that he had a set of minutes of a previous meeting that he “refused to send back because they were totally inaccurate.”

122.
Mr Bright turned 60 on 9 February 1998, his normal retirement date.  DACTL began paying him a pension of £24,886.76.  This was based on a pension of £42,021.79 calculated as at the day Mr Bright left service (11 March 1994) revalued to allow for statutory increases until 9 February 1998.  The revalued pension was then reduced by 30% to take into account the Scheme deficit, and an offset was also given for the fact that Mr Bright had received a cash sum instead having opted to receive a maximum pension.  Mr Bright, like all other members whose pensions have come into payment since winding-up, was told that, if the assumption of a 30% deficit was incorrect, his benefits would be adjustable up or down.

123.
The pension was not reduced to take into account the pension payments made to Mr Bright between December 1993 and the settlement in early 1995, nor was reduction made for any other factor.

124.
DACTL took no steps in relation to Mr Brotherton after it received counsel’s advice in 1994 because it believed the sums that might be recovered were incommensurate with the costs of an action.  They also believed that any action taken would only have a mediocre prospect of success.  On 7 February 1996 Hammonds wrote to Mr Brotherton to tell him that DACTL’s “present intention not to take any further action in relation to your client’s benefits under the Scheme.  This decision has been made on the basis of information and advice which the Independent Trustee has received in conducting its thorough investigations into the serious allegations made against your client.”

125.
On 17 May 1996, Mr Fone raised a complaint with OPAS, the first of the complainants to do so.  On 7 June 1996 he registered a protective complaint with me.  I will set out below the interaction between DACTL and OPAS.

126.
Thereafter on 4 September 1996, DACTL wrote to the PSO about Mr Brotherton, asking the PSO to confirm that it was satisfied that Mr Brotherton had retired within the meaning of Section 612 of ICTA 1988.  This was a question the PSO was unable to answer and it requested further information from DACTL on 23 September 1996.  DACTL did not have the information, as it informed the PSO on 13 January 1997.  Subsequently DACTL supplied the PSO with an out-of-date address for Mr Brotherton.

127.
By May 1997, DACTL had recovered all sums it had sought to recover and, by some time in June 1997, all pensions in payment had been secured.  All that remained was for it to deal with securing the benefits of deferred pensioners, and to take a decision about whether or not to pursue Mr Brotherton.  On 26 June 1997 it became aware that the PSO had not yet succeeded in getting in contact with Mr Brotherton (so the first steps in the PSO investigation had not yet been taken).

128. 
Nevertheless DACTL’s decision was to leave pursuit of Mr Brotherton to the PSO, on the grounds that the costs of investigation would be borne by the taxpayer rather than by the Scheme.  

129.
The PSO did not succeed in making contact with Mr Brotherton until 18 July 1997.  Once it had done so, it entered into negotiations with him, while at the same time making it clear to DACTL that it could not divulge any details of the negotiations to DACTL.  DACTL took a deliberate decision not to ask Mr Brotherton to give the PSO authorisation to divulge details of negotiations.  

130.
By 4 March 1998, DACTL was fully in a position to wind up the Scheme except that Mr Brotherton’s position remained unclear (and subject of course to any complaints being made to me).

131.
On 28 April 1998, the PSO told DACTL “In reality it was virtually impossible that the exempt approved status of the scheme would be affected because it would be unfair to everybody else”.

133.
On 18 August 1998, the PSO told Mr Brotherton that even if he was not pursued for higher rate tax there “would still have to be some rectification of the position if approval of the scheme is to be maintained …// I am aware that there are other members of the scheme who would benefit by any actions taken to rectify the position but would also be affected by withdrawal of approval.  I am, therefore minded to accept any agreement reached between the trustees and the scheme members regarding rectification of the position”.

191.
On 25 September 1998, DACTL wrote to Mr Brotherton.  The letter said “We refer to the attached extract from a draft complaint … which we understand has been submitted to the Pensions Ombudsman … You will appreciate that the matters referred to raise serious doubts as to whether or not it is proper for you to be paid the level of benefits which is currently in place …  As Independent Trustee on notice as to the doubt mentioned above, we are unable to continue the payment of your benefits pending the Pensions Ombudsman’s determination.  We therefore give you notice [that they were suspending payment of Mr Brotherton pension.]”

192.
I NOTE that the doubts about Mr Brotherton’s early retirement had been raised by 1995.  Reference of a matter to me is insufficient justification to suspend pension payments.  It follows that waiting for my Determination would also be insufficient justification.

134.
Mr Brotherton’s solicitors passed the PSO letter to DACTL on 21 October 1998 and asked for comments.  DACTL did not comment.  However, in November 1998 it stopped Mr Brotherton’s pension payments.  Mr Brotherton did not receive DACTL’s letter of 25 September 1998 until after payments were stopped, as it had been sent to the wrong address.  At the time payment was stopped, somewhat more than £70,000 had been paid to Mr Brotherton by way of pension payments.

135.
Turning now to the interaction between DACTL and OPAS: On 12 July 1996 Hammonds wrote to OPAS to say they could advise that “both our client and ourselves have thoroughly investigated the allegations made against current and former Trustees of the Scheme.  We have also sought the advice of specialist Pensions Counsel and have liaised and continued to liaise with the Regulatory Authorities.”  DACTL previously told OPAS that “The point that the trustees of the Scheme breached their fiduciary duties in the manner they conducted the Scheme has been fully investigated by this company”.

195.
I FIND that at that stage no attempt had been made to ascertain the PSO’s view of Mr Brotherton’s position.  As to the “thorough” investigations into breach of fiduciary duty, see my conclusions below.

136.
On 12 September 1996, a meeting was held between DACTL and OPAS.  “The general theme of the discussion [about Mr Brotherton] was that a full investigation had been carried out and any appropriate action taken.”  Hammonds subsequently told OPAS (on 12 October 1996): “You asked specifically about Mr Brotherton.  We are unable to reveal details of arrangements for any one individual member which could be disclosed to other members as such information is confidential.”

197.
I FIND that, as at 12 September 1996, the only action that had been taken in relation to Mr Brotherton was that the PSO’s views had been sought.  As at 12 October 1996 or indeed subsequently there were no “arrangements” for Mr Brotherton.  

137.
DACTL told OPAS at an early stage that Mr Bright would be treated as a deferred pensioner, and so stood to lose financially in the same way as other deferred pensioners.  At the meeting of 12 September 1996 the OPAS advisor asked what had happened to monies already paid to Mr Bright.  She was told “£100,000 has been recovered for the fund as a result of the settlement.” 

199.
I FIND DACTL’s statement that £100,000 had been recovered for the fund is misleading and tendentious.  No monies had been recovered (see my conclusions below).  

138.
Thereafter DACTL had many meetings with OPAS and kept OPAS advised of what was happening in relation to many Scheme matters but there was no significant additional information made available about Mr Bright and Mr Brotherton until 5 May 1998 when Mr Clifford’s two opinions were disclosed, together with the settlement letter written to Mr Bright on 27 November 1995.

139.
DACTL explained, in its letter to OPAS of 5 May 1998, that the £100,000 referred to in the case of Mr Bright was not a “recovery” but a “saving”.  OPAS was told that Mercers calculated the saving as being the difference between providing a pension of £34,502 a year payable from 30 December 1994 (sic) and a pension of £42,704 payable from 9 February 1998.  “On the actuarial valuation basis used in 1993, Mercers estimated this to be a saving of approximately £100,000.”

202.
I FIND this letter is inaccurate.  Mercers had advised there was no difference between the cost of purchasing an immediate pension (in end 1995) and a deferred pension.  There would be no saving in view of Mr Bright’s age (see paragraph 161 above).

140.
In relation to Mr Brotherton, OPAS was told that DACTL was pressing the PSO and that it reserved “the right to re-examine the position of Mr Brotherton in the event that the [PSO] investigation does not produce a satisfactory result from the point of view of other beneficiaries …”.  

204.
I FIND that, at the time the letter was written, DACTL knew that the PSO had not reached a decision about Mr Brotherton but, when it did reach a decision, Mr Brotherton could appeal (a process which could take up to three months).  On 9 June 1998 DACTL knew that if Mr Brotherton went to the Inland Revenue Adjudicator, the Adjudicator could take up to six months just to read the papers.  The Adjudicator would not be concerned with technical arguments about tax but about whether the taxpayer had been treated reasonably.  

141.
Throughout the period of OPAS’s intervention, DACTL did everything it could to dissuade application being made to me.  Its “experience of Pensions Ombudsman investigations was that they cause delay and that determinations can be perverse, requiring the independent trustees to appeal them at nothing but cost to the scheme”.

CONCLUSIONS 
206.
Although Mr Fone’s lengthy complaint starts with a request to me to examine the legitimacy of the contribution holiday, I cannot do so.  The holiday started in 1989 and ended in April 1993.  Mr Fone knew about (and benefited from) the holiday while an active member.  Moreover, Mr Fone knew not later than March 1994 that the Scheme was in financial difficulty, and that members could bring a complaint to my office.  Notwithstanding this, he did nothing about his complaint until the late spring, early summer of 1996.  This aspect of his complaint is well outside the time limits. 

207.
The evidence is that the changes to the Original Trustees’ benefits (documented in their Special Members’ letters) were funded.  There is nothing either improper or unusual in itself that executives should be granted better benefits than ordinary members, and the Scheme rules allowed for there to be two separate classes of membership.  I therefore cannot uphold the complaint against the Company, the Original Trustees or Mercers about the issuing of the Special Members’ letters in early 1992.  

208.
Mercers warned about the state of funding of the Scheme over the period starting from July 1992.  They took appropriate steps to bring their concerns to the Company’s and the Original Trustees’ attention, and also drew repeated attention to the fact that augmentations should be funded in advance.  They had no duty to go further.  I cannot uphold Mr Fone’s complaint against them, quite apart from any limitation or jurisdictional defences they might have.  In this context there is a difference between the duties Mercers owed to the members (with which I am concerned) and the duties they may have owed to the Company and to the Original Trustees.  The latter duties only concern me in so far as they might or might not afford an explanation for the Company’s or the Original Trustees’ actions and, hence, allow them to say they acted reasonably or in accordance with the professional advice they had been given.  I shall revert to this topic below in particular in connection with section 61 of the Trustee Act 1925. 
209.
I am in no doubt that the Company should have paid for the augmentations to the pensions of the 7 members made redundant in 1993, and that, when the Company failed to do so, Mr Cooper and Mr Brotherton in their capacity as trustees should have ensured payment was made.  There is no indication that either Mr Bright or Mr Wickham was involved in the non-payment.  However, at the end of the day the Receivers reimbursed the cost.  This means that the only loss to the Scheme relates to the loss of interest over the period.  This loss (however trifling in context) results in injustice to Mr Fone in that the amount available to fund his benefits has been diminished.  I therefore uphold the complaint against Mr Cooper and Mr Brotherton in this respect.

210.
Whilst I note Mr Brotherton’s explanations as to why he did not chase the Company and allowed the augmentations to go ahead (see paragraph 94 above), he did not act either reasonably or fairly and should not be excused.  Whilst it was a long-standing practice to grant, at the cost of the Scheme, early unreduced pensions to redundant members (of 20 years’ standing who were also over 60), the practice was not written in stone nor, more to the point, in the Scheme rules.  The practice could and should have been re-examined in the light of prevailing circumstances.  The fact is that the Scheme could not afford the cost of any augmented pensions and therefore the cost of paying them should have been passed to the Company in accordance with Mercers’ advice.  The cost should have been recovered from the Company before the augmented pensions were paid out.

211.
Turning to the increases in pensionable emoluments given to Mr Brotherton, Mr Cooper and Mr Wickham: Mr Burman’s actuarial report showing the position of the Scheme as at 6 April 1992 was written before he received notification of their pensionable emoluments.  However, he did allow in his calculations for general increases at the rate of 7%, and also ignored promotional increases.  Although the individual increases may have exceeded 7%, broadly the Scheme was funded to allow them.

212.
However, that is not to say that the increases were necessarily proper.  I find that the behaviour of the Company in giving the increased pensionable emoluments put it in breach of its obligation of good faith owed to all the members.  See Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] 2 All ER 597, also discussed below at paragraph 220.  I, of course, can make no finding in this context as to whether it would have been proper for the Company to grant promotional increases, give bonuses and shift non-pecuniary benefits around on the basis that these changes did not count for pension purposes.  

213.
As to Mr Brotherton, Mr Cooper, and Mr Wickham, who were not only trustees but owners between them of more than 30% of the Company’s shares, they should not have accepted changes which increased their FPSs and which inevitably had an impact on Scheme funding (even if the impact was broadly allowed for in Mr Burman’s calculations) . Their behaviour in doing so was unconscionable.  They are not excused by the  fact that Mercers did not comment on the increases and, in the case of Mr Brotherton, carried out the calculation of his early pension on the figures as instructed.  It was not for Mercers to set or comment upon directors’ salaries.  It was for them to give advice on the impact on Scheme funding that salary changes might have, and they did so.  There was nothing arithmetically wrong in the their calculation of Mr Brotherton’s salary.  I cannot of course make any finding as to whether Mr Brotherton, Mr Cooper and Mr Wickham properly could have accepted the changes as non-pensionable emoluments.  However, I observe that the early retirements of Mr Bright and Mr Brotherton were supposed to cut executive salary costs whereas, in the relevant period, in fact the executive salary costs increased.   

Note:
The Original Trustees draw my attention to Scheme rule 36(C) which provides that “no decision of or exercise of a power by the Trustees shall be invalidated or questioned on the ground that the Trustees … had a direct or other personal interest in the mode or result …”.  However, even if this rule applies, it would not allow or sanction an improper exercise of power or an improper or improperly achieved decision.

214.
Accordingly I uphold this particular complaint against Holdings, Mr Cooper, Mr Brotherton and Mr Wickham (who has commented on this aspect of the complaint). 

215.
There is no evidence that Mr Wickham played any part as a trustee in the events leading up to the early retirements of Mr Bright and Mr Brotherton.  He did of course play an active role as a Company director but he is entitled to shelter behind the corporate veil in relation to the Company’s actions.  Except in relation to the increase in his pensionable emoluments, I cannot justifiably uphold any of the complaints against him.  

216.
The next matter to which I turn is the early retirements of Mr Bright and Mr Brotherton.  I shall ignore for the moment the question of whether Mr Bright and Mr Brotherton had validly retired under the Scheme rules but rather I shall proceed for the moment on the basis that that is not an issue. 
217.
There was nothing improper in the Company deciding to consent to Mr Brotherton’s early retirement at the time it gave him 12 months’ notice of dismissal (31 October 1992) provided the Scheme rules allowed it.

218.
In view of the fact that the Company was contractually bound to offer Mr Brotherton an early pension, and that the pension was not augmented (albeit neither was it reduced for early payment), I have decided,  after vigorous submissions put forward on Mr Brotherton’s behalf, and with some reluctance, that the Company was not guilty of maladministration in allowing his early retirement to go ahead in December 1993.  It follows that the Trustees cannot be criticised in relation to Mr Brotherton’s early retirement, still ignoring the question of whether he had validly “retired” and/or whether there was an infringement of the Scheme rules.  Nor can Mr Brotherton personally be criticised in this respect for accepting the pension to which he was contractually entitled.

219.
However, although the Company had been negotiating with Mr Bright as to the terms of his retirement, no concluded agreement was ever achieved.  I need not examine the validity of the “consent” given in January 1993 as the Company revisited its decision on 19 October 1993 and consented to Mr Bright being offered a pension effective 31December 1993.  On 25 November 1993 the date was advanced to 30 November 1993. However, I note that, in his letter of 5 March 1992, Mr Bright was suggesting that he would continue working full time for a much reduced salary of £25,000 provided he could receive at the same time an augmented pension of £55,000.  This suggests that the original arrangement contemplated was designed to shift the burden of paying Mr Bright’s salary from the Company to the Scheme, ie that from the outset a sham retirement was under consideration. 

220.
Was the Company in breach of its obligation of good faith owed to all the members when, in the autumn and winter of 1993, it decided to consent to Mr Bright’s early pension and/or to allow it to go ahead?  The position at law is that the Company had the right to consult its own commercial interests and to act in them.  Its power to consent was not fiduciary as indeed is expressly set out in Scheme rule 38.  But it also had a duty of good faith towards its member-employees and there was an implied term in the trust documentation that the Company should not to act in such a way as was “likely to destroy or damage the relationship of confidence and trust between” it and the members.  See Imperial Group Pension Trust Ltd.  

221.
I find that the Company had had ample warning from Mercers that the state of the Scheme’s finances was volatile and uncertain.  It knew that there had not been an actuarial valuation of the Scheme showing the position after April 1992.  By 4 November 1993 (the date of Mr Burman’s letter to that effect) Holdings knew - even if it had not realised this before - that it would be “impossible to predict with any accuracy what the results of any investigation into … solvency of the Scheme” would be.  Thus I find that the Company had the means to realise that the Scheme might be insolvent on a discontinuance basis.  

222.
The Company also knew that its own future was by no means assured, even assuming that there were grounds for optimism.  In the short term its position was very poor, as it was having severe problems with cashflow.  It was not paying certain debts as they fell through.  In the medium term, the main project that it looked to for its rescue (the sale of the Property) was ever-receding.  The proposed takeover was not running to timetable.  The Chinese deal was going to be difficult.  Unless the Company could survive in the short term and achieve what it wanted in the medium term, its long term prospects were quite irrelevant.  

223.
Allowing anyone to take early pensions at that stage, let alone a high earner, had the potential of disadvantaging most of the other members, and in particular there was a real risk of harm to the deferred pensioners and those who would become deferred pensioners if the Company went under (in other words, all the other active members).  The effect of the early retirement was to diminish the funds immediately available to the Scheme in a situation in which it was foreseeable that they might not be replenished.  It also enabled the largest shareholder, who was also a director who was also a trustee, to obtain an inequitable advantage over other members by attaining the privileged status of pensioners in circumstances where it was foreseeable that this might be to the detriment of others. 

224.
I have seen no convincing evidence that the Company ever gave any (let alone any proper) consideration to the issues it should have borne in mind when considering whether or not to grant or reaffirm its consent to the pension to Mr Bright. It should also have reconsidered its consent when it received Mr Burman’s letter of 4 November 1993, and kept the situation under active consideration until such time as the decision came to be implemented (by analogy with the principles laid down in Stanard v Fison Pensions Trust [1992] IRLR 27).  And if it had paid heed to the relevant considerations, a decision to plough ahead regardless, without waiting for Mr Burman’s report, would have been perverse.  

225.
The decision of the Company was likely to (and indeed did) destroy the relationship of confidence between the Company and the members, even disregarding the fact that Mr Bright continued working after he started drawing his pension.  The Company was in breach of its obligation of good faith and its consent was improper.  

226.
I should add that consent to the retirement, without further consideration, once Mr Burman’s report was to hand, patently would have been improper.  And of course, by the time Mr Burman’s report was signed, the position of the Company was shakier and any consideration of the issues would have shown that the circumstances were such that Mr Bright should not have started to draw an early retirement pension.

227.
I therefore uphold the complaint against the Company.  But as it does not have funds available, my finding is a hollow victory for Mr Fone.  In the circumstances I do not make any directions against the Company in this or in any other matter.

228.
I turn next to the Original Trustees’ role in the retirement of Mr Bright still, however, (artificially) ignoring the question of whether Mr Bright had otherwise validly retired. Before I do so, it is right that I explain that, contrary to what Mr Cooper believes, there is no doctrine of collective responsibility of trustees when it comes to assessing their liability.  A trustee is individually liable for his own acts and defaults. When more than one trustee is implicated in a breach of trust, the trustees who are implicated are jointly liable for it. In other words, such trustees are jointly and severally liable. If a trustee is not implicated, he is not liable. 
229.
As set out above in paragraph 225, there is no evidence that Mr Wickham was involved, as a trustee, in the retirements. I therefore I need not consider his position further. I have also seen no evidence that Mr Brotherton played a role (whether as director or trustee) in the retirement of Mr Bright, certainly in the autumn or winter of 1993. He is in no sense implicated. 

230.
The Trustees’ role under the Special Members’ letters was passive.  It was for the Company to consent to the early retirements and, once consent had been given, the amount of the pension fell to be determined in accordance with a non-discretionary formula.  (Although, of course, at the same time it was the Trustees’ obligation to form an opinion as to what monies were need to enable Scheme benefits to be maintained and to collect the appropriate amount from the participating employers (see Scheme rule 5).

231.
The first duty of a trustee is to know and understand the Scheme documentation and (at least the more obvious) implications of the Trust Deed and rules.  Mr Bright and Mr Cooper therefore should have been aware that allowing the early pensions to go ahead would potentially disadvantage other members.  

232.
Mr Bright and Mr Cooper had the same information about the Scheme’s finances that the Company had, except that Mr Bright probably did not know that Mr Cooper had asked Mercers to further investigate Scheme solvency.  However, Mr Bright and Mr Cooper were sufficiently put on notice that there might be a problem.  It did not take advanced understanding of accounts to see the warning signals.  In any event, Mr Cooper has an impressive understanding of accounts and Mr Bright is clearly commercially knowledgeable.  Be that as it may, if they did not understand what Mercers said or what the impact of any fact or assumption might be, they should have asked.

233.
Mr Cooper knew everything there was to know about the Company’s finances and prospects. Mr Bright knew everything except perhaps the minutiae relating to cashflow and matters relating to the Company’s day-to-day running. I find that Mr Bright and Mr Cooper had sufficient information to realise that the Company very possibly would go under.  That is not to say that they knew the Company would certainly go under, but they knew or should have known that this was a real risk.

234.
In my judgment, Mr Bright and Mr Cooper had sufficient information to realise that they needed to take steps to satisfy themselves as to the state of funding before acts were committed which had the effect of giving Mr Bright a higher position in the order of priorities, and before they let large sums of money flow out of the Scheme.

235.
Furthermore, under Scheme rule 45(B), the Trustees had the obligation to consult and act upon the advice of the Actuary as and when they considered it “necessary or expedient to do so”. Apparently the Original Trustees did not even consider (wearing their Trustee hats) whether they should take such advice.

236.
I should add that I do have reservations about what Mercers did or did not do on or about the end of November 1993, but the Trustees had a duty to put on their own thinking caps.  Dereliction on Mercers’ part in this respect would not excuse them.  In any event, Mercers did not know the state of the Company’s finances in any substantial detail nor, at that time, did they have an obligation to whistleblow.

237.
Moreover, I find that Mercers (who were not of course lawyers) did not accept an obligation to give the Original Trustees general legal advice.  The evidence is that they gave advice on specific points and no doubt they would have been under a duty to give the Company or the Trustees advice about technical matters when appropriate rather than waiting to be specifically instructed.  However, there is no evidence that they accepted an obligation to give legal advice about the general obligations of trustees, the propriety of the early retirements (as opposed to the technicalities relating to them) or allied questions.  Nor would they have had the duty to do so. 

238.
In this context, I have considered (and reconsidered) with care the letter Mr Burman wrote on 24 April 1992 and the notes of the subsequent meeting on 5 May 1992.  I have also considered the submissions the parties made as to what the notes mean.  I do not find it easy to come to a conclusion but it is clear that the letter and notes related to the proposed augmentations, rather than to some wider issue. It is also clear that the Company realised it was going to have to take legal advice and indeed it appears it did so (as the augmentations to Mr Bright’s and Mr Brotherton’s early pensions did not go ahead).  As a matter of fact, the Original Trustees never took legal advice as to their own separate and indeed conflicting obligations.  The Trustees’ failure to take or even consider taking legal advice at any juncture means that their behaviour cannot be characterised as reasonable.  I shall revert to this topic below in the context of section 61 of the Trustee Act 1925. 

239.
Incidentally, I note that, when Mercers gave specific advice about the cost of augmentations, it was ignored. 

240.
In my judgment, Mr Bright and Mr Cooper could and should have realised that the decision of the Company was improper and/or that the decision should not be implemented in the circumstances as they were on 30 November 1993.
241.
They should have realised at the least that they were out of their depth and sought legal advice.  As set out above, they also had a duty under Scheme rule 45(B) to consult and act upon the advice of the Actuary.  However, it is clear that neither of them bothered about the propriety of Mr Bright drawing an early pension. The idea of taking any advice, be it legal or actuarial, appears never to have crossed their minds.

242.
I find they committed a breach of trust constituting maladministration and the loss caused is as set out below.  Their liability in this respect is joint and several.

243.
Furthermore, it is unconscionable that Mr Bright should have been put in a position where he might take precedence over other members, and unconscionable that Mr Cooper – who had or would inherit Mr Bright’s mantle – should allow this to happen and even facilitated or accelerated its happening.
244.
I turn next to the question of whether or not Mr Bright and Mr Brotherton actually retired.  In relation to Mr Brotherton’s retirement I find the facts to be as follows:  he continued working for the same employer, albeit for reduced hours, on the same basic rate of pay, with the same job description, and the same terms and conditions in essence, except that, instead of a contract which was terminable by either side on twelve months’ notice, he had a contract for the fixed term of 12 months which thereafter was terminable by either side on one month’s notice.  His holiday arrangements may also have been different.  

245.
Furthermore, although Mr Brotherton may have initially been employed on the basis that he co-ordinated recruitment of personnel for the whole Group, planned and co-ordinated implementation of management development and indeed carried out all the other duties set out in his solicitor’s letter of 22 October 1999 to the PSO, his responsibilities and the potential for his own job development started to diminish by 1991.  By the time the restructuring took place (not later than mid-June 1992) the job he actually did had very much shrunk.  It is impossible to conclude that his responsibilities shrunk further in any real sense after that time or that the chain of command thereafter altered.  Certainly well before Mr Cooper gave him official notice (on 31 October 1992) terminating his employment, Mr Brotherton’s duties had reduced to approximately what they were by 3 and 6 December 1993.  

246.
While drawing a pension, Mr Brotherton remained a director of FMTL and a shareholder of Holdings.  His continued employment (ignoring the weekend break, which is of no consequence) made use of the skills and experience he had gained in his appointment prior to 3 December 1993.  

247.
He did not, in my judgment, retire in the usual sense of the word.  I note that he was entitled to receive redundancy pay.  However, the question is whether he retired for the purposes of the Scheme rules.  I shall revert to this below.  

248.
In relation to Mr Bright I find the facts to be as follows.  Although different arrangements had been discussed from time to time about what would happen once he started drawing his pension, none of these had been formalised into a concluded agreement by the time he started to draw his pension.  He continued working in the same capacity, for the same employer, on the same terms and conditions and with the same title and responsibilities.  

249.
I see nothing to evidence that there was a departure from the general principle discussed on 27 November 1992, namely that he would supply the “dedication necessary to secure the future of the company under [his guidance]”.  I find as a fact that nothing changed between say the beginning of September and the end of November 1993 that would have allowed Mr Bright to work fewer hours with a light heart or a light conscience.  On the contrary, his presence continued to be necessary for the implementation of the Company’s strategy.  

250.
There is also no cogent evidence that he cried “Snap” on 30 November 1992, and suddenly reduced his hours significantly, or changed his working practice.  In any event a change to a more flexible way of working would by no means evidence retirement.  I note incidentally that even on Mr Bright’s (current) say-so he was working at least a 37½-hour working week.  

251.
As a matter of fact he continued on the payroll and his monthly payment was not reduced.  He claimed redundancy payment on the basis of continuous employment since 1981, a working week of 80 hours, and a salary of £67,000.  I shall deal below with the questions arising out of these facts.

252.
I find that Mr Bright did not retire in any sense of the word, usual or otherwise.  

253.
Did the Scheme rules entitle Mr Bright and Mr Brotherton to retire within the meaning of the Scheme rules?  The first question is: ‘Under what provision of the Scheme rules did any entitlement to an early pension arise?’.  Because they were Special Members, the normal Scheme rules had effect but subject to any variations allowed by the Special Members’ letters.  In other words, where there is specific provision in the Special Members’ letters, that provision is to be followed rather than the normal Scheme rules although, where the letters are silent, recourse must be had to the Scheme rules.  This is the effect of Scheme rule 16(B)(2).  Therefore, any entitlement would arise under Clause 4(b)(i) of the 1992 Special Members’ letters and not the corresponding Scheme rule 7.  In this context I note that the Company consented to their being granted pensions under Scheme rule 7 but this is obviously a mistake and it did not have any practical significance.

254.
I find that the Special Members’ letters did not expressly permit members to continue working to some degree while drawing a pension, but they were amply worded enough to allow this to happen.  Provided that this course was allowed by the Inland Revenue and that approval of the Scheme was not jeopardised, and provided too that the Scheme was sufficiently funded, there was nothing necessarily wrong with this way of proceeding.  

255.
The question of whether the Inland Revenue accepts that Mr Brotherton had retired is one for the Inland Revenue to determine, and not for me.  I shall revert to this subject below when I come to dealing first with the complaint against DACTL, and then subsequently when setting out my directions.  I shall leave open for the moment the question of whether Mr Brotherton should have realised that the manner of his retirement might cause a problem with the PSO.

256.
The question no longer needs to be addressed in the case of Mr Bright (see paragraph 177 above).  It is clear beyond doubt that the payment to him did jeopardise approval of the Scheme and was in breach of Scheme rules.  Whilst Mr Bright may not have realised what the PSO required, if he intended (for however briefly) to carry on working as before until he had sorted out for the Company that which he personally needed to sort out, then he should have stopped to ask himself whether he could be said to be “retiring”.  He should if necessary have taken advice on the point.  As it was he did not even discuss the position with Mercers let alone a legal adviser.  He should also have referred the question back to Mr Budd.  This is the case even if one were to accept that he genuinely believed Mr Budd had told him on 10 March 1993 that there were no problems.  More than eight months had passed since any conversations between them.  He should have sought to ascertain the current position.  If he had taken any steps of this nature, he would have realised that the Inland Revenue would not allow him simply to draw a pension and take a lump sum while continuing substantially as before (see also paragraph 265 below).

257.
A trustee who knowingly or negligently takes a pension not permitted by scheme rules or allows or assists a member to do so commits breach of trust and maladministration. 

258.
I therefore uphold the complaint against Mr Bright that he took a pension when the Scheme rules did not permit him to do so.  Mr Cooper should have asked himself whether Mr Bright was genuinely retiring as at the end of November 1993 or whether Mr Bright drawing an early pension should be deferred, on the basis that he was continuing to work essentially as before.  Mr Cooper should have taken advice and, if he had taken advice, he would have been told that there might be a problem (to put it at its lightest) with the PSO. In context, I note that Mr Cooper knew that the Inland Revenue had to be consulted even if he may not have taken in the implications for Scheme approval (see paragraph 49 above).  I find in this context that Mercers were unaware that Mr Bright was staying on as before.  Mr Brotherton too was unaware of what was agreed (or left open) between Mr Bright and Mr Cooper and, as set out above, I do not uphold any complaint against him in this respect.  But I do uphold the complaint against Mr Cooper in that he acquiesced in and facilitated Mr Bright’s drawing of a pension in circumstances where he could have discovered it was against the Scheme rules. 
259.
I have found Mr Bright was improperly in receipt of an early pension for the reasons set out above.  The next question is whether his taking an early pension in the circumstances was honest and whether he had integrity about the relevant matters.  This is something Mr Bright himself has brought to the fore and asked me to determine.

260.
In deciding this question, the first and most obvious point - which indeed should jump out from my findings of Material Facts - is that Mr Bright is an unreliable witness, even given allowance for errors (such as any one might make from time to time from time to time) and for memory lapses.  This, of course, by itself, would not necessarily mean he is dishonest.  He also is utterly reckless about signing things without ensuring that they reflect his position accurately and the same would seem to apply to some of the solicitors’ responses which have gone out on his behalf.  The cumulative effect of the errors and discrepancies, however trivial or understandable any particular one of them may be, leads me to conclude that Mr Bright does not care whether what he signs or says accurately reflects his (true) position, whatever that might be.  Mr Cooper for his part has been studiously laconic(see also paragraph 124 and 130).

261.
This means, just to take one example, that I cannot make a finding of fact as to what price the Property was to be sold at, subject to planning permission.  The figures that have been cited from time to time, are at sea - by hundreds of thousands of pounds.  Ascertaining the exact figure is not necessary for this Determination because whether the price (subject to planning permission) was £3.5 million or £3.7 million or even £4 million, Brighton Council were going to take 50% of the excess over £3 million.  I find therefore as a fact, that at no stage were the proceeds of sale going to be sufficient to clear the Company’s Bank borrowings.  There was always a significant gap.  This is quite apart from the fact that, in the winter of 1993, it was known that getting planning permission through might take another year.  

262.
I also lack confidence in the protestations that Mr Bright was paid his full salary after 30 November 1993 by mistake.  One thing that emerges is that this was a well run Company in which procedures were not only set up, but also followed.  If the payments were indeed inadvertent, this would evidence that, by that time, Mr Cooper was so flustered by and preoccupied with overwhelming worries that he did not follow his normal procedures (and this would have had the result, among other things, that he allowed the Company’s cash to be dissipated at a crucial moment.  

263.
However, if a mistake was made, why was it not rectified?  This is a matter which was directly raised at the oral hearing on 28 November 2000 and Mr Bright’s answer was, quite simply, that no one asked him to repay the money.  If someone had asked him, he would have.  In this case it is particularly troublesome that payment was not made, because the Company’s unpaid creditors are being denied money to which they are entitled.  I should add that it is not honest to hang on to thousands of pounds - or indeed any sum - paid by mistake simply because no one asks for its return. 

264.
The signed statements Mr Bright made, when seeking to claim unpaid wages and also redundancy pay, are incompatible with his submissions to me (see paragraphs 137-142).  He made those statements in 1994 in the knowledge that, if he was making a false statement, legal proceeding might be taken against him.  However, there can be no plausible or attractive way of reconciling these incompatibilities.  

265.
Mr Bright’s explanation for not chasing Mr Budd for a reply to his letter of 10 March 1993, namely that he had a reassuring telephone conversation with Mr Budd after he had written the (multiply) misleading letter to Mr Budd, is incompatible with the wording of Mr Bright’s letter of that date and with Mr Budd’s note.  I should add that, even if Mr Bright were to have been telling the truth about that conversation at the hearing on 28 November 2000 (which I doubt), nevertheless he was reckless in March 1993 in not ensuring that his understanding was confirmed in some written document.  He was also (at the least) reckless in not getting in touch with Mr Budd again in November 1993 since, whatever was or was not said in March 1993, another 8 months had passed.  If he had got in touch with Mr Budd again he would have realised that the Inland Revenue would not allow what was proposed.  I find that he deliberately closed his eyes to the question of whether or not the Inland Revenue would have a problem with his retirement.  

266.
No even halfway plausible explanation has been given as to why, having decided (after so many changes) to fix upon a retirement date for Mr Bright of 31 December 1993 (a date which I understand was Mr Cooper’s preference), Mr Bright’s retirement date was suddenly changed to 30 November 1993.  The change is particularly incomprehensible in view of the fact that the Chinese deal still had not been completed nor was the position relating to planning permission further advanced.  The decision to change once again was taken on 25 November 1993, when the new retirement date was less than a week away.  The explanation Mr Bright has given, namely that he wanted to make his retirement as close as possible to the end of October, just pushes focus onto the question why, as recently as 22 October 1993, the 31 December 1993 date was confirmed.  I note that Mr Bright told me on 21 May 2001 that the change to December 1993 was a unilateral action on the part of Mr Cooper and Mr Wickham.  He added (tersely) that “That was not acceptable to Mr Bright.  Eventually he and Mr Cooper settled on the date of 30th November 1993.”

267.
The obvious inference from the totality of the evidence is that, somehow or other, the results of Mercers’ fact-gathering exercise (due to be completed by 25 November 1993) became known and that Mr Bright’s retirement date was accelerated with intent to beat the report.  In this context I observe that, although the report of 20 December 1993 was not date stamped as “received” until after 31 December 1993, it could not safely be predicted that it would not arrive sooner (if indeed it did not). 

268.
In any event, I do not need to make a finding on this point because, even if the change of date was merely an all but incredible coincidence, that still would not mean Mr Bright’s retirement was honest.  In the first place the retirement was dishonest because it was in effect a sham.  Mr Bright continued working as before.  It was dishonest of him not to postpone his retirement.  Mr Cooper for his part should not have allowed its acceleration while the Company still needed Mr Bright’s participation as before.

269.
In the second place, Mr Cooper was (at the least) aware that Mr Burman could not predict the solvency position.  As he let the retirement go or, rather, accelerated it, I can only conclude that he was culpably indifferent to what Mr Burman’s report might reveal.  As for Mr Bright, he obviously never gave the matter a second thought.  He carried on as if oblivious to the fact that solvency might be a problem.  In this context I am not impressed by Mr Bright’s argument that the Scheme might have been solvent if a different basis had been used.  Alternatively it might be said that the position would have been worse if the more conservative assumptions mentioned by Watsons had been used (see paragraph 146 above).  

270.
Finally, it is clear that at the end of November 1993 the continued existence of the Company was in serious jeopardy.  Whilst I note all the reasons why Mr Bright and Mr Cooper thought there was ground for hope, the tonality of the total picture is a dark, dark grey.  Mr Bright and Mr Cooper, in my judgment, ought to have concluded that there was a strong possibility the Company would go under.  They recklessly ignored this possibility, in my view.  Whilst I note the repeated references to the fact that they could not have known the Bank would withdraw its facilities, they must have known that this was on the cards.  They were also aware that they still had the hurdle of getting the Bank to accept the 1994 business plan.  Mr Cooper knew that there was an ever-increasing cash crisis.  Theirs was a company which was putting off paying even trivial amounts as they fell due and by January 1994 they needed another £1.2 million in short term funds.  This is quite apart from the planning permission position.

271.
Mr Bright draws my attention to the fact that neither he nor Mr Cooper was charged with any criminal offence in connection with the running of the Company.  I record that this is so.  However, such charges would have related to their conduct as directors of the Company. My investigations relate to their conduct as trustees of the Scheme. Therefore the fact that they were not charged is not of assistance in relation to the complaint against them.  I have made my own investigations and draw my own conclusions about their conduct in relation to the Scheme.  

272.
I find that Mr Bright was guilty of wilful neglect and wilful default in relation to his early retirement.  He was wilfully blind to the interests of the other members, wilfully blind to the precarious state of the Company, wilfully oblivious to the warnings which had been given about the state of the Scheme’s finance and dishonest about the fact that he was not actually going to retire.  As Lord Nicholls said in Royal Brunei Airlines v Tan [1995] 2AC 378 at p389, an honest person does not “deliberately close his eyes and ears, or deliberately not ask questions, lest he learn something he would rather not know, and then proceed regardless …”.

273.
There is no exoneration clause in the Scheme rules.  However, Scheme rule 37 provides that the Principal Employer shall indemnify the Trustees against all actions etc arising out of the trust, “other than as a result of wilful neglect of [sic] default of such Trustee …”.  This rule would be of little comfort to Mr Bright even if he could have taken advantage of it, in view of the Company’s current finances.  However, in my judgment, he would not have been able to compel indemnification.  I make no finding as to whether Mr Cooper would have been entitled to protection of the clause as he has not asked me to, and it is not necessary for this Determination that I should do so (see, however, paragraph 269).  Mr Brotherton, although very misguided about his duties, was honest and his conduct fell short of being reckless.  He would have been able to take advantage of the indemnity clause if the Company had been able to pay.  However, I find. that none of the Original Trustees  acted reasonably in relation to their obligations as trustees.  They did not differentiate between duties owed to the Company and duties owed to the members, they did not take legal advice and Mr Cooper and Mr Brotherton disregarded the advice of Mercers, for example in relation to paying for augmentations. I also do not find any indication that the Original Trustees gave proper or, indeed, any thought to the best interests of the members.  It is evident they were starting from the false premise that the interests of the members were synonymous with the interests of the Company and that first priority should be given to rescuing the Company.  These interests however were not synonymous.  I note in this context that at all relevant times the active membership of the Scheme was outnumbered by pensioners and deferred pensioners and indeed the number of deferred pensioners was scheduled to increase as more members were made redundant.  However, the continuance of the Company was obviously in the interests of its major shareholders and of Mr Wickham and Mr Cooper also, in so far as their future careers were at stake.

274.
I will deal below with the issue of losses flowing from the maladministration which I have found.  I shall also deal below with the question of recovery from Mr Bright and Mr Brotherton.

THE COMPLAINT MADE AGAINST DACTL

191.
With the appointment of the Receivers, the Original Trustees’ involvement with any relevant matter ceased.  That is because all decision-making power passed into the hands of DACTL.  The Original Trustees did not play a part, as Trustees, in what happened next.  I thus cannot uphold the complaint that DACTL was guilty of maladministration causing injustice in not ensuring they stood down – as their continued presence made no difference one way or the other.

276.
I turn next to the settlement DACTL made with Mr Bright.  It is as well to begin an examination of whatever DACTL did or did not do in connection with the settlement by first sorting out the figures - what Mr Clifford called “the amount in issue.”  As DACTL relied on Mercers’ letter of 26 October 1995, I shall take this letter as my starting point.  

194.
Mercers’ letter makes it clear that, as at end-October 1995, there was nothing to be gained in terms of future pension costs in treating Mr Bright as a deferred pensioner, rather than continuing to pay his pension as if it were legitimate.  Another way of putting the position, is that the so-called saving made (in not paying Mr Bright a pension until the date he began drawing his pension) was more illusory than real.  If the matter had come to Court and DACTL had lost, the maximum sum it would have lost was the legal costs.  

Summary: The amount DACTL might have recovered, calculated as at end-October 1995, was about £88,000 inclusive of interest (ie £69,000 + £5,500+ 13,480).  Interest would have continued to accrue at the rate of about £7,000 a year.  On Mr Bright’s eventual retirement, the Scheme would have saved £90,000 because he would have shared in the deficit with the other deferred pensioners.  The sum DACTL stood to recover and/or save was thus in excess of £185,000.  

196.
By settling with Mr Bright, DACTL saved the Scheme cost of having him dealt with as a pensioner, rather than as a deferred pensioner.  This saving was estimated by Mercers as being about £90,000 in 1995.  The settlement did not recover or save £100,000 for the Scheme or indeed any other sum over and above the amount saved by treating Mr Bright as a deferred pensioner.  The comparison made by Mercers in their letter of 26 October 1996 was between an immediate pension and one starting on Mr Bright’s Normal Retirement Date – not one starting on the Normal Retirement Date plus any overpaid instalments before then.  

195.
If DACTL had pursued Mr Bright to Court, and won, the sum it would have recovered (roughly estimated) was the pension payments already made - say £69,000 to the end of October 1995.  In addition, it would have recovered interest on the pension payments and, using as the basis of a crude calculation an interest rate of 8%, the interest accrued to the end of October 1995 was approximately £5,500.  Interest would have continued to accrue at the rate of £2,760 a year.  In addition, DACTL would have recovered the lump sum and interest on it.  I shall disregard recovery of the lump sum on the basis that it would have been payable on Mr Bright’s retirement on 9 February 1998.  However, the interest to the end of October was say £13,480.  Interest would have continued to accrue at the rate of £6,740 a year.  The interest between payment at the end of November 1993 and February 1998 would have been not less than £27,000.  In addition, as Mr Bright would have been treated as a deferred pensioner, the reduction in the value of his pension would have been in the order of £90,000 – to use Mercers’ figure.  The probability is that DACTL would also have recovered the costs of taking the action.

197.
Against this saving must be offset the additional cost of providing Mr Bright with extra pension from 1 December 1993 to 11 March 1994.  

281.
The amount in issue in relation to Mr Bright was thus in the region of £95,000 ie about £185,000 less the roughly estimated £90,000 saved by treating him as a deferred pensioner.

282.
The specific matter identified in the 27 November 1995 letter (namely that Mr Bright began to receive an early pension although he remained in exactly the same employment after that date) was a discrete one.  It could, in my view, have been dealt with simply and swiftly by the Court although, of course, there is always a risk that things will escalate.  In my judgment too, the issue would almost certainly have been disposed of in DACTL’s favour.  The claim was as strong as a claim could be.

283.
In paragraph 166 above I found that DACTL did not perform a formal calculation adding up potential gains and losses if Court proceedings were commenced and pursued.  In this context the evidence of my office is that the figure mentioned of £20,000 for a Beddoes application was grossly unrealistic (and in any event the figure was not identified until about five years after settlement).  Indeed £6,000 would have been thought expensive.  DACTL also did not try to obtain more than a casual view from the Inland Revenue as to what stance it would take.

284.
DACTL never attempted to make a rational assessment - the back of an envelope would have done it - of the possible gains and losses which might follow an attempt to litigate or to settle as the case may be.   DACTL seems to have proceeded on the basis that it is better to concede almost anything, immediately, rather than to attempt to negotiate and if negotiations fail then to fight.  It did not even put a toe into the water to see if it could achieve a more favourable settlement.  Instead it jumped in with its offer, which was accepted in effect immediately.  I am not surprised Mr Bright settled without putting up a fight.

285.
As DACTL accepts, they cannot rely on having taken the advice of Mr Clifford – it was not he who either could or should have worked out the figures and the odds.  

286.
Furthermore, I can only surmise, from the varying explanations it has given as to what the settlement with Mr Bright achieved, that DACTL simply did not understand Mercers’ letter of 26 October 1995.

287.
That misunderstanding has been carried over in its response to the present complaint.  For example, in its response to my First Preliminary Conclusions, DACTL (through its solicitors) said “With regard to Mr Bright the two components of the calculation used in the NPC are £69,000 of pension payments already made and £90,000 because he would share in the deficit … plus interest … Our client has not paid £73,361 of Mercers’ fees [for work done after DACTL was appointed] and saved the £90,000.  Interest runs on those savings in any event.  Furthermore, the NPC fails to give our client any credit for the two years worth of pension saved (November 1995 to February 1998) when Mr Bright’s pension was stopped.  To use the NPC’s reasoning interest should be added to this.  The difference between our client’s approach and that suggested by the NPC is our client avoided the risks of litigation.”  This response is flawed.  Any saving in Mercers’ fees has nothing to do with the settlement with Mr Bright.  The argument about the pension payments saved is simply incorrect.  The facts are that a total of more than £189,500 stood to be gained or recovered.  The only loss would have been of costs.

288.
Another perturbing feature of the settlement is that it was with Mr Bright in his capacity as a member who was incorrectly being paid a pension to which he had no entitlement.  It is impossible to conclude that DACTL turned its mind to the implications of making such a settlement with a member who was also a Trustee and the chairman of the Company.  And as to the interests of members, however expensive it would have been to fight in court, it is inconceivable the costs would have exceeded the amount in issue of £90,000.  Indeed it seems more than likely that, if proceedings had been commenced, they would been settled, very probably on better terms than the settlement achieved.  

289.
The effect of the settlement was to preclude any recovery from Mr Bright in respect of losses caused by his early retirement.  Although Mr Bright committed gross and rank breaches of trust constituting maladministration in circumstances in which (I have found) he was not honest, I cannot properly order him to repay.  

290.
I find that DACTL committed maladministration in respect of the settlement with Mr Bright.  It failed to take into account the most relevant of relevant factors.  The injustice caused to Mr Fone is obvious.  I therefore uphold the complaint against DACTL in this respect.

291.
However, under section 15 of the Trustee Act 1925, a trustee may compromise “or otherwise settle any debt, account, claim, or thing whatever relating to … the trust … without being responsible for any loss occasioned by any act or thing so done by him or them in good faith.”  There is no suggestion DACTL acted in bad faith and it is entitled to the protection of the Trustee Act 1925 accordingly.  I therefore cannot properly require it to reimburse the loss to the Scheme.  (The settlement does not preclude recovery of the amounts from Mr Cooper in respect of his relevant breaches of trust).
292.
DACTL is not entitled to its costs of effecting the settlement, although it would be entitled to the cost of all the preparatory work including instructing counsel and so on, as such costs would have been incurred in any event.  However, as the work it did consisted only of writing one letter, receiving another two, and perhaps some tidying up, the costs will have been a flea bite in the context of the whole and I cannot find Mr Fone has suffered an injustice by the minimal amount of overcharging.

198.
Dealing now with the position of Mr Brotherton: the amount in issue was much smaller and the prospects of the claim succeeding were not so strong, as the question of whether Mr Brotherton’s retirement might jeopardise approval of the Scheme is not clear cut.  

294.
Therefore DACTL took the decision not to proceed with the Court claim against Mr Brotherton.  Having taken that decision, it decided to do nothing further, even though it could not safely assume that Inland Revenue approval would not be withdrawn.  Nor could it say with any confidence whether Mr Brotherton’s retirement was legitimate within the Scheme rules.  Therefore, prompt referral of the matter to the PSO was vital.  

203.
However, DACTL did nothing more until 4 September 1996, ie about ten months after it had received counsel’s advice and more than thirty months after its appointment.  It then allowed more than three months to elapse before telling the PSO that it could not supply all the information requested.  The PSO did not move swiftly thereafter, but matters would not have been helped by DACTL’s failure to give the right address for Mr Brotherton.  DACTL made regular phone calls to the PSO but these did not serve to advance the position.  Nothing happened to activate matters until October 1998 when Mr Brotherton’s solicitors asked DACTL to comment on the PSO’s letters of 18 August 1998, which indicated that the PSO would be “minded to accept any agreement reached between the trustees and the scheme members …” (see paragraph 190 above).  DACTL did not respond to the letter which I find was intended to be, and indeed obviously was, a step towards a negotiated settlement.  Instead it just stopped its payments to Mr Brotherton.

296.
It is totally unclear to me why DACTL thought it could merely deduct the overpayments from Mr Brotherton’s future pension - or indeed why it thought it could just cut off his pension payments.  It had received Mr Clifford’s advice in 1995 that it could not do so and, in the interval between Mr Clifford’s advice and the time it stopped the payments, DACTL had gathered no information which substantially changed the prospects of success against Mr Brotherton.  All that DACTL knew, that it might not have known before, was that the PSO had indicated that it was taking a dim view.  However, such an indication had not been sufficient to tempt DACTL to persevere with a claim against Mr Bright in 1995, so it is incomprehensible why DACTL found the PSO’s view - which fell short of a settled decision - sufficient authority to take drastic action against Mr Brotherton in 1998.  When it came to dealing with Mr Brotherton, it would seem that DACTL latterly disregarded Mr Clifford’s advice about how to proceed, almost in its entirety.

205.
Furthermore, DACTL was aware that Mr Brotherton might not accept the PSO’s decision and that too would delay things.  DACTL also envisaged that it might need to “re-examine the position of Mr Brotherton in the event that the [PSO] investigation does not produce a satisfactory result …”.  

209.
In any event, DACTL’s delay in formally approaching the PSO was unacceptable.  Having focused on a narrow issue, DACTL then should have pursued it full tilt.  Its subsequent lethargic dealings with the PSO’s questions were inexplicable.  Its belief that the PSO could sort things out quickly was credulous and (even if reasonable in the first place) should in due course have been re-examined in light of events.  Events showed that the PSO was not able to wave a magic wand to effect a transformation at the stroke of midnight.  

206.
The fact that DACTL was still in no position to sort out the problem of Mr Brotherton’s retirement, at a time when it should otherwise have able to wind up the Scheme, has had serious implications for the Scheme in terms of delay.

210.
Furthermore, because Mr Brotherton can appeal or otherwise contest a PSO decision unfavourable to him, and because DACTL will have had to clarify recovery, DACTL has created a situation where the litigation theoretically could spiral on and on.  

301.
Even if the PSO finds the payments to Mr Brotherton were not legitimate, or decides further action on its part is unnecessary, all may not be plain sailing for DACTL in view of various points Mr Brotherton makes about unfair treatment by DACTL and by the Inland Revenue.

302.
I have no hesitation in finding that DACTL’s dealings with Mr Brotherton and his tax position constitute maladministration.  One loss to the Scheme is that delay has occurred.  I will deal with this aspect below.  However, I cannot deal with other possible losses, pending the PSO’s decision.  I therefore must leave this aspect open, but will require DACTL to restore the matter to me or to my successor after the PSO has reached its decision and the position relating to Mr Brotherton’s obligation to repay has been clarified.  Possibly at that stage it may become clear that further sums are recoverable from Mr Brotherton.  Another possibility is that sums that would have been recoverable from Mr Brotherton are no longer recoverable because of DACTL’s actions, or that other damage has been caused to the Scheme in relation to DACTL’s maladministration in connection with recovery from Mr Brotherton. 

303.
In the circumstances, I also do not propose to deal at this moment with the issue of whether or not Mr Brotherton (who was a personnel officer dealing with early retirements and redundancies on a frequent basis) did or should have realised that his early retirement might cause problems with the PSO. 

215.
DACTL’s response to Mr Fone’s complaint has consisted by and large of a repetition of the points it made to OPAS, during the course of OPAS’s attempts to obtain a clear picture of what was going on.  DACTL has repeatedly said it looked into all allegations.  This conveys the impression that something like a proper investigation had been carried out whereas, in fact, DACTL did not even complete the job of skimming the surface.

305.
For example, I have seen no evidence that DACTL was aware that Holdings itself added a proviso to its financial statements for the year ending 31 December 1992.  DACTL were unaware of the Company’s persistent delays in paying over pension contributions.  By thinking that the failure to pay cost of augmentations was a trivial matter – which it was in terms of the money amount involved – DACTL failed to discover the connection between Mr Brotherton’s and Mr Cooper’s deliberate decision to do nothing and the cash flow crisis which so soon thereafter was to assist in the demise of the Company.  DACTL did not obtain the original Special Members’ letters given to Mr Bright and Mr Brotherton nor did it appear to realise that substantial improvements had been granted at the end of 1991/beginning of 1992.  Whilst it is true that the improvements were funded, the knowledge that there had been improvements roughly coincidental with the initial decision in principle to grant early retirements to Mr Bright and Mr Brotherton is far from irrelevant in making an assessment of the sequence of events and the meaning of the sequence.  DACTL did not know of the improvements to pensionable emoluments given to Mr Brotherton, Mr Cooper and Mr Wickham for the tax year ending 5 April 1993.  Looking at increases in basic salary alone is insufficient to an understanding of the fact that there had been a betterment in terms of increase in pensionable emoluments.  (Although in this respect DACTL may have been hampered by Mercers’ answers to its questions.  In general Mercers’ answers have been far from helpful, being narrowly literal rather than expansive and, on at least one occasion, they have also been wrong - in relation to increases in Mr Brotherton’s pensionable pay.)  I NOTE Mr Bright’s assertion that, far from obtaining substantial improvements to his benefits in 1991/92, he has suffered a loss, which he quantifies as amounting to some £421,000 as at February 1998.  That is because he now believes that his Scheme benefits did not equate to his Vickers’ benefits.  However, it is only his Scheme benefits with which I can be concerned.

306.
DACTL drew an early halt into its investigations of any default by Mercers occurring before its appointment.  

307.
DACTL therefore misled OPAS in this respect and also Mr Fone when he made enquiries.  It may be that DACTL was acting reasonably in not pursuing issues where the outcome was uncertain and/or the possible recovery was small.  However, it was wrong to say that thorough investigation had been made into all the allegations when this was not a true statement of the factual position.

216.
It will be clear, from my chronicle of material facts, that DACTL did not give OPAS a correct explanation of what the settlement with Mr Bright achieved.  Moreover, by treating the settlement with Mr Bright and its interaction with the PSO in relation to Mr Brotherton as confidential, DACTL deprived OPAS of material which OPAS legitimately required to make an assessment of merits – this last may have occurred because DACTL muddled its duty to individual members to keep their affairs confidential with its duty to the membership to disclose what it had done in relation to any breaches of trust.  For example, in the normal course of events, terms of settlement of claims would form a Scheme document to which members could have access.  Finally, DACTL actively misled OPAS as to what it had done or was doing in relation to Mr Brotherton.  It gave a picture of vibrant activity whereas all was delay and stagnation.  

217.
What leaps out from the papers is DACTL’s conviction that recourse to my office was not the proper way to determine disputes or to assuage members’ complaints and that reference to me only delays matters.  Yet all aspects of the complaint Mr Fone has made are suitable for my investigation, and many aspects are ideal.  DACTL for example - having cleared the way by its investigations - could legitimately have utilised my office to make a detailed examination into the allegations of breach of fiduciary duty raised against the Original Trustees.  

218.
By the time reference was ultimately made to me, instead of a complaint against the Original Trustees and Holdings alone, a complaint against DACTL had been added (the complaint against Mercers was largely time-barred and did not add materially to the length of time the investigation took).   The difficulty of investigation has been increased by the passage of time and the number of relevant documents has at least doubled.  The result has been an investigation which has taken many months, and the outcome is the longest Determination I have yet issued – by a large fraction.

219.
With hindsight it may be unfortunate that the Scheme members did not bring their applications to me soon after OPAS appeared on the scene – but OPAS was in no position to advise them to do so because it was unaware of how far the events as narrated by DACTL differed from what actually was happening.  However, I consider DACTL should have ensured that OPAS became aware in June 1997 that the PSO had not yet been in contact with Mr Brotherton and that early resolution could not be expected at a time when winding-up was drawing to a close.  Had DACTL revealed the true position to OPAS, I am in no doubt that OPAS would have urged the Scheme members to refer to me there and then.  Instead almost another year was to pass before the first of the complaints reached me.

220.
It goes without saying that misleading OPAS constitutes maladministration and the harm done is that the matter was delayed.  

313.
To summarise, delay occurred because DACTL did not refer its concerns about Mr Brotherton to the PSO until September 1996, and also because it did not give OPAS sufficient or sufficiently accurate information to realise earlier that it should be urging members to involve me actively.  The result is that the start of the PSO investigation was delayed, as was Mr Fone’s formal complaint.

314.
It is obviously not possible to say when the winding-up would have been completed had it not been for DACTL’s maladministration.  However, given that it was in a position otherwise to complete winding-up by the beginning of March 1998, it would be very pessimistic to assume this matter would have dragged on past the beginning of 2000.

315.
The consequence of the delay is that the cost of purchasing annuities has increased.  The proper measure, therefore, of assessing the loss caused by DACTL’s maladministration, in so far as it has caused delay, is the difference, if any, between the cost of purchasing annuities as at 1 January 2000 (for members at the age they were then) and the cost of purchasing them when the winding-up is finally completed (at the age they are when this happens) in relation to the deferred members whose benefits remain to be secured at that point.  To this must be added the basic cost of running the Scheme over that period.  However DACTL is entitled to an offset for all investment gains.  DACTL is also entitled to charge for the cost of securing the members’ pensions, arranging for payment of transfer values, securing of widows’ benefits and the payment of refunds of contributions where members have died.  These are costs that would have been incurred in any event.  It is entitled to its costs for dealing with the PSO and Mr Brotherton except in so far as its future costs may (if at all) relate to any defences Mr Brotherton may bring to any claim for recovery pursued against him.

316.
I also find DACTL is not entitled to recover, from the Scheme funds, its costs of defending the complaint, even assuming that it would otherwise have been entitled so to do.  The proceedings were brought against DACTL by Mr Fone to remedy DACTL’s multiple breaches of duty.  Save for some minor queries made, for example about running the Scheme as a closed fund, and which I have not dealt with in this Determination as they have been set out amply in correspondence, Mr Fone’s complaint against DACTL has succeeded in full.  DACTL would not have been entitled to costs if the matter been brought before a court, instead of in front of me.  

317.
I now revert to the Original Trustees.  The damage caused by their respective acts of maladministration is that

(
Due to Mr Cooper’s and Mr Brotherton’s culpable failure to ensure that the augmentation costs were paid by the Company, the Scheme has been deprived of the use of the money over the period until the costs were recovered by the Receivers.  This has resulted in a loss of interest to the Scheme (see paragraph 209 above). 

(
Because Mr Cooper and Mr Wickham accepted increases in their pensionable emoluments when they should not have, their pensions at the end of the day will be higher than they fairly should be.  This must be put right. 

(
Mr Bright has received some £69,000 which he should not have had.  This money must be recovered, together with interest, and interest on the lump sum payment to him from the date payment was made until the date of his retirement at age 60.  Because of the settlement with Mr Bright and because of section 15 of the Trustee Act 1925 as set out above, this money is not recoverable from Mr Bright but it is recoverable from Mr Cooper.  

(
Whether or not the Inland Revenue decides Mr Brotherton’s retirement was illegitimate, Mr Brotherton’s FPS is higher than it should have been and his pension entitlement must be adjusted accordingly.  The issue of whether Mr Brotherton is liable to repay because his pension jeopardised approval of the Scheme is quite a separate one and, for the reasons set out above in paragraph 255, it is being left over. 
318.
In his original application Mr Fone claimed out of pocket expenses.  It is not my ordinary practice to award such expenses and I do not do so in this case.

319.
He has also asked for damages for disappointment, inconvenience and the like.  In other words he seeks damages for distress.  I have no doubt that he has suffered distress and that his feelings have been exacerbated by the way DACTL shrugged off his concerns and also by the way Mr Bright has treated him, ie in effect with contempt.  I therefore find that DACTL must pay him £250 for this aspect of his complaint, and Mr Bright must pay him £1,000.  This last sum is the highest which I can award in all but the most exceptional cases.  For the avoidance of doubt I should add that Mr Bright’s settlement with DACTL does not relieve him of the obligation to pay damages for distress caused by maladministration.  

320.
Before I turn to the directions, it is right that I deal with two concerns expressed by Mr Bright.  The first relates to Mr Burman.  Mr Burman has repeatedly made it known that he does not remember the specifics of what happened in 1992 and 1993.  His best evidence is found in the contemporaneous documentation.  In my judgment, requiring him to make a formal statement or to give oral evidence would not advance my understanding of this complaint.  Mr Bright, of course, has at all times been free to ask Mr Burman to assist further.  I observe that no evidence obtained by Mr Bright from Mr Burman has been proffered to me.   

321.
The second concern expressed by Mr Bright is that I have not seen all the documentation.  In relation to the Company’s documents (which the Receivers may or may not retain) I consider I have seen sufficient documentation in that a broad overall picture of the Company’s financial position has emerged clearly - very clearly.  The minute details are, at the end of the day, quite irrelevant and even misleading if considered out of context,  given the overall thrust of the evidence. 

322.
In relation to the FMT and OPAS documents for which Mr Bright has repeatedly asked together with some OPAS documents, he has been told on numerous occasions that he has seen what I have seen.  Indeed he has seen more.  He has been told that I do not consider discovery of these documents (which post-date his active involvement as a Trustee) is necessary for my consideration of his maladministration.  It would appear that Mr Bright is under the impression that “The Ombudsman has power to award damages [to a Respondent] for defamatory statements [allegedly made by non-parties] and for unnecessary distress and inconvenience caused.”  This novel view is quite simply incorrect.  

DIRECTIONS
323.
Within 21 days of the date of this Determination, Mr Bright shall pay Mr Fone £1,000 and DACTL shall pay him £250 in respect of damages for distress.

324.
DACTL shall fully co-operate with the PSO and with Mr Brotherton in an attempt to resolve the issues arising out of Mr Brotherton’s early pension. DACTL shall restore the matter to me or to my successor within three months of being notified by the PSO of its final decision or conclusion. 

325.
Within 21 days of the date of this Determination, DACTL shall calculate the amounts owing in respect of the early pension of Mr Bright as set out in paragraphs 279 above together with interest and notify the amounts thus calculated to Mr Cooper. 

326.
Within 28 days of receiving notification of the sum thus calculated from DACTL, Mr Cooper shall pay the same to DACTL or secure the sum to DACTL’s satisfaction.  

327.
Within 21 days of the date of this Determination, DACTL shall calculate the amount of interest owing on the cost of unpaid augmentations from the date the first augmentation was paid until the date that reimbursement was obtained from the Receivers and notify Mr Brotherton and Mr Cooper of the amount thus calculated.  The amount thus notified represents the loss arising from Mr Brotherton’s and Mr Cooper’s maladministration in relation to the augmentation costs, and itself bears interest until the date it is paid.
328.
Within 28 days of receiving notification of the sum thus calculated from DACTL, Mr Cooper and Mr Brotherton shall pay the same to DACTL together with interest. 

331.
Within 28 days of the date of this Determination, DACTL shall reimburse to the Scheme such costs (if any) it has charged to the Scheme in respect of defending this complaint together with interest.  DACTL shall not charge the Scheme with any costs of defending the complaint and which have not already been billed to the Scheme.  

332.
DACTL shall proceed timeously to wind up the Scheme.  

333.
When securing the benefits of Mr Wickham and Mr Cooper, DACTL shall proceed as if the changes to their pensionable emoluments as set out in paragraph 86 had not been made.  When securing the benefits of Mr Brotherton, DACTL shall proceed on the basis that Mr Brotherton’s FPS was £38,545.

334.
When DACTL is otherwise in a position to secure the members’ benefits, they shall forthwith instruct an independent actuary, at their own expense, to calculate the loss to the Scheme caused by its delay.  The actuary shall take into account the basis of damages as set out in paragraphs 315 and 316 above.  On receipt of the actuary’s assessment, DACTL shall notify Mr Fone of the results.  If Mr Fone does not challenge the 
amount within 28 days of the date of the notification, DACTL shall pay the amount to the Scheme within 52 days thereafter.  Liberty to Mr Fone or to DACTL to restore the matter to me or my successor within the 52-day period.

335.
For the purposes of these directions, interest shall be simple interest calculated using the base rate for the time being quoted by the reference banks.

DR JULIAN FARRAND

Pensions Ombudsman

3 July 2001
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