H00537 & Others


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicants
:
Mr Boyle and others

Scheme
:
Pillans & Wilson Pension and Life Assurance Scheme

Respondents
:
The Trustees of the Scheme from time to time

PWH Realisations Limited (the Participating Employer)

MATTERS FOR DETERMINATION

1. The Applicants (see Appendix) – all of whom were ordinary staff members under the Scheme - would like a declaration that they are entitled to a pension based on continuous service benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Colographic plc acquired the Pillans and Wilson business in 1988.  Pillans and Wilson Specialist Litho Printers Limited was formerly a subsidiary of Colographic plc.  GH Realisations Limited (formerly Greenaway Harrison Limited and before that Pillans and Wilson Specialist Litho Printers Limited) is the Principal Employer of the Scheme.

4. The Applicants were members of the Blackwood Pillans & Wilson Retirement Benefits Scheme (“the Original Scheme”).

5. On 29 November 1989 an announcement was sent to them explaining that the Original Scheme was to wind up in April 1990 and members would be invited to join the Colorgraphic Group Pension Scheme (“the Former Scheme”).  (Mr McLeod, a current trustee, asserts that in practice membership was compulsory or you did not have a pension).  

6. On 9 March 1990 the Principal Employer and the trustees of the Original Scheme sent an announcement to its members explaining that Colographic plc, the principal employer of the Former Scheme, was intending to sell on the Principal Employer.  Members were advised that the timing was unsure; nor was it known for how long thereafter they could remain in the Former Scheme.  However, in the interests of continuity it was proposed that members still join the Former Scheme.  

7. On 23 May 1990 an announcement from the Principal Employer (which appears to be relevant only to senior staff members as opposed to the Applicants) stated:

“Provided that you join the … [Former Scheme] on 1 June 1990 your pensionable service/membership under the [Original Scheme] will be taken fully into account in calculating your benefits under the [Former Scheme].”

8. The Original Scheme was subsequently wound up.  In June 1990 the Applicants became members of the Former Scheme (and a transfer payment of their benefits from the Original Scheme to the Former Scheme was made).

9. A management buy-out team decided to proceed to buy the Pillans & Wilson group - one of whose principal trading companies was the Principal Employer.  

10. According to the provisions about pensions set out in schedule 4 to the sale and purchase agreement between Colographic plc and the Participating Employer (PWH Realisations Limited, formerly Pillans and Wilson Holdings Limited and before that Pillans and Wilson Limited) of 18 July 1990, employees of the Principal Employer who were members of the Former Scheme would join the Scheme.  

11. The parties to the agreement agreed that a transfer payment on a “share of the fund” basis (which would have included part of any surplus) from the Former Scheme to the Scheme would be made.  The purpose was to enable the Trustees of the Scheme to provide benefits in respect of the transferring employees’ pensionable service prior to September 1990 linked to projected final salary (rather than salary at the date of the acquisition).  The intention was that on receipt of the transfer payment the Applicants would receive benefits on a continuous service basis ie as though they had always remained in the Former Scheme and not transferred out.  

12. The agreement stated that PWH Realisations Limited, the Participating Employer, would procure that benefits were given under the Scheme provided the transfer payment was made.  Colographic plc agreed to use reasonable endeavours to procure that the Former Scheme would make the transfer payment – and would make up any shortfall if an amount less than agreed was transferred.  The trustees of Former Scheme and the Scheme were not parties to this agreement.

13. In August 1990, an announcement (it seems from the Principal Employer) made to Scheme members explained that the Scheme would commence with effect from September 1990.  That notice stated:

“If you are currently a member of the [Former] Scheme .  .  .  you will continue in membership of that scheme until 30th September 1990, when a transfer value will be paid into the .  .  .  Scheme on your behalf.

In return for that transfer value [my emphasis], the .  .  .  Scheme will provide benefits in respect of pensionable service prior to 30th September 1990 which are equivalent in value to those you would have expected had your membership of the Former Scheme continued unchanged.  

The purpose of this Announcement is to give you brief details of your benefit entitlement under the .  .  .  Scheme.

“Company means your employing company.

Pensionable Service means your period of consecutive employment with the Company while a member of the …Scheme, the Former Scheme or the Original Scheme (excluding any period prior to 1st January 1978) up to normal retiring date or your date of leaving the … Scheme

That part of your pensionable service which is based on your membership of the Former Scheme or the Original Scheme (if any) will not be applied towards securing benefits under the Scheme if you should choose to use the cash value of your benefits under those schemes in the manner described in Section 21(a).”

Section 21(a) provides that where a member left the Scheme but remained in employment the cash value of their benefits may be transferred to an insurance provider or personal pension scheme.

14. The Scheme was established with effect from 30 September 1990 by an interim trust deed dated 13 September 1990.  

15. Benefit statements issued every July thereafter showed pensionable service under the Scheme as starting from January 1978.  

16. The Scheme booklet (February 1991) stated that the Scheme replaced the company’s existing pension arrangements and “if you were previously a member of these, special provisions may apply to you.  This booklet should therefore be read in conjunction with any announcements previously issued to you”.  The booklet defined the following:

Company means your employing company.  

Pensionable Service means your period of consecutive employment with the Company while a member of the Scheme, the Former Scheme or the Original Scheme (excluding any period prior to 1 January 1978) up to normal retiring date or your date of leaving the Scheme.  

That part of your pensionable service which is based on your membership of the Former Scheme or the Original scheme (if any) will not be applied towards securing benefits under the Scheme if you should choose to use the cash value of your benefits under those schemes in the manner described in Section 21(a).”

Section 21(a) provides that where a member left the Scheme but remained in employment the cash value of their benefits may be transferred to an insurance provider or personal pension scheme.

17. In July 1992, members received a notice from the Scheme Trustees (on the Participating Employer’s notepaper) which stated:

“ .  .  .  As you know the .  .  .  Scheme was established on 20 September 1990 and the Explanatory Booklet .  .  .  sets out in detail the benefits you will be entitled to under it.

It was further agreed that in order for the Trustees of the … Scheme to provide benefits in respect of your pensionable service prior to 30th September 1990, a transfer payment would be made from the [Former Scheme] [my emphasis] to the .  .  .  Scheme.  This transfer will include a share of the surplus funds in the [Former Scheme].

If you wish your benefits at Normal Retiring Date .  .  .  to be based on your Final Pensionable Earnings at that date, and your Pensionable Service under the .  .  .  Scheme to include your Pensionable Service under the [Former Scheme], you should complete and return the enclosed consent form within one month .  .  .”

18. Members were told that as an alternative they could leave their benefits for service prior to 30 September 1990 in the Former Scheme, or transfer the benefits into an individual annuity policy or personal pension scheme of their choice.  

19. The Applicants requested that a transfer payment in respect of their benefits be made.

20. On 8 July 1992, the principal employer, Colographic plc of the Former Scheme, was placed in administrative Receivership.  Subsequently it went into liquidation.  The Former Scheme went into wind-up with effect from 3 August 1992.

21. In 1994 solicitors to the trustee of the Former Scheme wrote to the solicitors acting for the Trustees of the Scheme with a view to arranging a possible transfer payment as envisaged in the 1990 sale and purchase agreement (see paragraph 10).  The solicitors explained that they had not previously been able to look at this possibility because, before the transfer could take place, the receivership had occurred and there had been difficulty in assessing whether the basis of the original terms for the transfer remained appropriate in the absence of an updated valuation.  Following receipt of the valuation and other additional difficulties being overcome the Former Scheme was ready to consider making a transfer.  

22. The Former Scheme offered to make a transfer payment on a buy-out basis.  However, the Scheme wanted a share of the Former Scheme’s fund.  Negotiations continued on and off through to 1998.

23. From July 1994, there was a change in the benefit statements issued to members.  The new statements showed pensionable service as being service since commencement of the Scheme or, if later, from the date when the member concerned joined the Scheme rather than from the date of their membership with the Original Scheme.

24. By the end of 1997 it became apparent that any remaining surplus in the Former Scheme would probably be insufficient to make a transfer payment to fund continuous service benefits.  The Scheme was concerned that they could not properly accept a transfer payment in which the additional liabilities were greater than the assets transferred.

25. In May 1997, the Chairman of the Trustees and managing director for the Participating Employer told the Scheme members that the Scheme was significantly under-funded and that the shortfall arose in the first instance because for a period the management had decided not to make employer contributions because it expected to receive a “substantial surplus of assets” to be transferred from the Former Scheme.  The announcement went on to say that the employer’s current contribution rate of 8% would be increased to 11% and steps would be taken to determine how best to eliminate the shortfall.

26. The Trustees’ minutes of 17 December 1997 recorded that the Trustees were concerned that sum to be transferred from the Former Scheme would be insufficient and if accepted, because of the continuous service benefit requirement, would reduce the solvency of the Scheme and the security of members’ benefits.  As an alternative to refusing to accept any transfer value the Trustees decided to amend the Scheme rules so that benefits purchased by the transfer value would be equal in value to the assets transferred across.

27. On 18 February 1998, the Trustees of the Scheme issued an announcement (on the Principal Employer’s notepaper) to members explaining that following consultation with the Scheme actuary to fund the shortfall, £250,000 had been paid into the Scheme in December 1997 and that a further £72,000 a year for the next five years (in addition to normal (increased) contributions) would be paid to make good the deficit.  In that announcement, under the heading “Transfers from the [Former] Scheme and the “Continuous service” benefit”, it was explained that when the Scheme was set up, it was anticipated that sufficient funds would be transferred from the Former Scheme to enable members to receive continuous service benefits.  Further that in the period between 1990 – 1996 retired members under the Scheme and Former Scheme were receiving an ex gratia payment from the Scheme so that their total pension income was equivalent to a pension based on continuous service benefits – the former directors of the Participating Employer had decided that such payments should be made.  The announcement continued:

“In December 1996, in light of growing doubts that the .  .  .  [transfer from the Former Scheme] would be sufficient to fund continuous service benefits, the former directors decided that no new ex-gratia supplementary payments would be made after 31.12.1996, but that they would continue paying ex-gratia supplements to retired members.  They would reconsider supporting ‘continuous service’ benefits only after the .  .  .  [transfer from the Former Scheme] was complete.  

…

It is our duty to make it clear to all members that – 

[the Principal Employer (it seems)] will not make any new ex-gratia supplementary payments to members retiring after 1st January 1997.

The Trustees have agreed to amend the Rules of the .  .  Scheme so that transfers from the [Former] Scheme will be treated identically to all other transfers into the .  .  Scheme .ie the … Scheme will provide only such benefits that the Scheme actuary advises can be funded by the transfer value.

However, the directors … confirm that the existing ex-gratia supplementary payments to current pensioners will be maintained, although they will review the level of these payments if the [Former Scheme] pensions are eventually increased.”

28. In 1999 the Principal Employer and Participating Employer were put into receivership.  Only one of the annual £72,000 payments referred to in the above announcement was paid.

29. Moat Pensions Limited (formerly Mitre Pensions Limited), was appointed statutory Independent Trustee to the Scheme on 2 September 1999.  The Scheme went into wind-up on 11 February 2000.  There are insufficient funds available to pay entitlements (based on service since 1 October 1990) in full.  

30. By 2002, the Applicants’ benefits under the Former Scheme were secured.  Guaranteed minimum pensions were secured by the payment of Accrued Right Premiums and excess benefits with an insurance provider.

Status of the Principal Employer and the Participating Employer
31. The Principal Employer and the Participating Employer went into receivership in 1999.  Price Waterhouse Coopers, agents for the receivers, have confirmed that in both cases: 

· there were insufficient assets to pay off secured creditors

· there is no prospect of any assets becoming available for ordinary creditors

· the receivers ceased to act as there are no assets left and no liquidator was appointed as there were no assets to distribute.

Trustees

32. The current trustees are the Independent Trustee, Ian Christie and Hamish McLeod.  At the time of the deed of amendment in 1997 they were Philip Rowland, Philip McInnes, Ian Christie and Tony Gordon.  When the definitive deed was executed in 1996 they were Robert J Hodgson, Philip McInnes and Ian Christie.  At the time of establishment of the Scheme they were Robert J Hodgson, Philip McInnes and Ian Christie.

Scheme documentation

33. The Scheme was established by Interim Deed dated 13 September 1990.  It did not provide a definition of pensionable service but for transfers to the Scheme it stated -

“The Trustees may [my emphasis] accept a transfer of assets in respect of a Member from another occupational pension scheme …and will provide such benefits …as they decide to be appropriate after considering the Actuary’s advice.”

34. The Interim Deed further provided that until the execution of the Rules the Scheme will be operated in accordance with explanatory literature issued to members.

35. The Definitive Trust Deed and Rules were executed on 9 December 1996.  It provided that:

“The Trustees may [my emphasis] in their discretion accept a transfer of assets in respect of a person from another occupational scheme …and will provide such benefits …as they determine appropriate after considering Actuarial Advice”.  

36. Pensionable Service was defined in the Rules as meaning the period of service as an eligible employee after joining the Scheme, plus:

“(ii) in the case of a Member for whom a transfer value has been accepted from the Former Scheme [my emphasis] the last or only period of Pensionable Service while a Member of the Former Scheme or the Original Scheme but excluding any period of Pensionable Service prior of 1 January 1978”

37. On 23 December 1997, a deed of amendment was made, reciting that an amendment may be made retrospectively under the 1996 Deed and providing that, with effect from 1 January 1997, part (ii) of the definition of Personable Service was deleted – (the 1997 Amendment).  

Applicants’ submissions

38. The Applicants seek a declaration that they are entitled to a pension based on continuous service benefits (CSB) (see paragraphs 16 and 36).

39. They say that the Participating Employer acted negligently in permitting assets to be transferred from the Original Scheme to the Former Scheme.

40. They query how, assuming that the assets were included in the purchase, the Trustees in their letter of February 1998 could argue that the assets were now members’ assets and were not sufficient be sufficient to support CSB.  The Participating Employer is responsible for the funding to the Scheme and the sale price should have been adjusted to account for CSB.

41. They say that 

41.1 The letter of 18 February (see paragraph 27) revoked CSB for them.

41.2 R Hodgson chairman of the Trustees and group chief executive gave assurance to his fellow trustees that the commitment made to the members had been fully explained to the purchasing group.

41.3 The Participating Employer’s commitment to the principle of CSB was contained in a notice published on 9 March 1990 and reinforced further notices on 23 May 1990 and in August 1990.  On 1 July 1992 a notice promised that those who signed the consent form to transfer their benefits would retain CSB (see paragraphs 6,7 and 17).  

41.4 At no time was it ever stated in writing or verbally that CSB was contingent upon the transfer from Colographic plc.  

41.5 Benefit statements showed that pensionable service under the Scheme commenced on 1 January 1978 (see paragraph 15).

41.6 The current Trustees cannot retrospectively modify the deed to disadvantage the Applicants (see paragraph 37).

41.7 The Applicants were not advised under the disclosure regulations of any variance in their benefits.

Principal & Participating Employer (collectively the Companies), and the Trustees’ submissions

42. The Trustees are not a party to the bulk transfer payment arrangement in the 1990 sale and purchase agreement agreed between Colographic plc and the Participating Employer.  The Trustees are not obliged by contract or otherwise to provide CSB without receiving a transfer value of such an amount to finance such benefits.  To do otherwise would be to affect the Scheme’s solvency and adversely affect those member’s interest not affected by the transfer.

43. The Independent Trustee has submitted that Mr McLeod and Mr Christie (current trustees) indicated that they believed that in the absence of a transfer payment from the Former Scheme all benefits were to be for service from 1 October 1990 only.  

44. The Companies are not contractually obliged to provide CSB under the sale and purchase agreement as that agreement cannot now be enforced following Colorgraphic’s plc liquidation.  

45. During the period it was anticipated that a transfer payment would be made, it was the Companies not the Trustees who decided to make additional ex gratia payments to pensioners.  The Independent Trustee understands that for administrative convenience these payments were routed through the Scheme so members received one payment – the last payment made from the Scheme was August 1999.  Those payments have always been described as ex gratia indicating that there was never any legal obligation to make them.  Making the payments did not mean it was accepted that such members had an entitlement to CSB.

46. None of the announcements relied upon by the Applicants indicated that the Companies would provide CSB or that the Scheme would do so in the absence of a transfer value.  No evidence of any assurance has been provided.  Further, the August 1990 announcement and 1991 Booklet (paragraphs 13, 16) state that if instead of participating in the bulk transfer the member chooses to take a cash equivalent and to apply it to a buy-out or a personal pension then the period of pensionable service is restricted.  The May 1990 announcement (paragraph 7) relates to the amount of benefits from the Original Scheme to the Former Scheme about which there is no issue – it does not concern the relevant question of CSB under the Scheme.

47. Benefits statement were issued against the background that everyone expected the negotiated transfer value to take effect, at which point CSB would have applied.  By 1994 as doubts grew benefits statements were changed to reflect pensionable service under the Scheme.  

48. The Scheme was amended as necessary to enable the Trustees to accept transfer values without adversely affecting the interests of the remaining members.  In absence of an amendment the Trustees would have, in the best interest of the Scheme, had to refuse to accept any transfer not sufficient to finance CSB.  The Trustees received legal and actuarial advice that the amendment did not affect accrued rights because no transfer payment had been received.  

49. No variation of members’ benefits were made so there has been no breach of the disclosure requirements.  The changes to the rules did not affect benefits - members had no accrued benefits as no transfer had occurred and nor would the Trustees have permitted such a transfer prior to the change.

50. The Trustees were advised by their advisers that after the 1997 Amendment, service would only count from 1 October 1990 or the date the member joined the Scheme if later.  Further that, if a transfer payment is received thereafter additional service would not be granted unless the actuary so decided having regard to the amount of transfer payment.

51. The Applicants have retained their benefits in the Former Scheme.  It would be a very odd result if in addition to retaining those benefits they also had an entitlement to benefits under the Scheme in respect of the same periods of pensionable service.

CONCLUSIONS

52. At the heart of the matter is whether the Applicants are entitled to benefits calculated by reference to pensionable service accrued under the previous schemes or from the date they joined the Scheme.

53. Although I consider that the Applicants would or should have been aware of the link between CSB and the transfer payment by 1992 (see paragraph 17), it does not follow that their application is time barred.  Their application in so far as it concerns entitlement at winding-up is a matter arising now.  

54. However, that part of their application (see paragraph 39) that the Participating Employer wrongly allowed a transfer to be made from the Original Scheme to the Former Scheme in 1990 is not a complaint which has been made to me within the time limits which apply to my office and I say no more about that.  

55. I do not propose making any findings whether there was an obligation on the Participating Employer or Principal Employer to provide CSB (whether under the Former Scheme (and incidentally no evidence has been produced that CSB was not granted under that scheme) or the Scheme.  This is because the Companies’ solvency status means any direction I may make against those Companies would be ineffectual.  

56. Having regard to the Scheme provisions and other evidence (see paragraphs 13, 16, 17, 26, 27, 33, 35 to 37) I am satisfied that the Scheme is not obliged to provide CSB.  

57. From the outset the Scheme envisaged receipt of a transfer payment.  The Trustees were prepared to accept a transfer payment on the terms set out in the 1990 sale and purchase agreement but no transfer payment was offered.  The transfer payment offered by the Former Scheme was on terms that would not cover CSB.  The Scheme rules are clear that accepting transfers is a matter for the Trustees’ discretion.  The Trustees exercising their discretion must have regard to the interests of the Scheme membership as a whole.  Having regard to the Trustees’ submissions (see paragraph 42 onwards) I am satisfied that the Trustees acted properly when refusing to accept the offered transfer value which would not cover CSB.  

58. I am further satisfied that the Trustees did not act improperly in making the 1997 Amendment.  By this date no transfer payment had been made so accrued benefits were not adversely affected.  Even if the 1997 Amendment was not valid, as I found above, the Trustees acted properly in refusing to accept a transfer payment which would not have been sufficient to cover CSB.

59. Finally, I do not find any breach of the disclosure regulations.  Members were informed of the 1997 Amendment by February 1998.

60. To conclude, therefore, the Applicants are not entitled to CSB.

DAVID LAVERICK

Pensions Ombudsman
11 May 2004

Appendix

P Burns – 

H00538

JD Campbell – 
H00539

R Dall – 

H00540

M McGilvray – 
H00541

A Duncan – 

H00542

A Foster – 

H00543

AM Hill – 

H00544

I Lawrie – 

H00546

I MacDonald – 
H00547

CH MacKenzie –
H00548

J MacLaughlan – 
H00549

D Malcolm – 

H00550

PF Mason – 

H00551

WA McClue – 
H00552

W Meek – 

H00554

FS Mein – 

H00555

C Moran – 

H00556

D Muir – 

H00557

W Owens – 

H00558

AM Potter – 

H00559

A Rennie – 

H00560

KW Rowland – 
  H00561

R Sharkey –
H00562

J Skivington – 
H00564

D Stirton – 

H00565

JA Brown – 

H00566

L Russell – 

H00567

LH Harper – 

H00568

LT Young – 

H00572

A Ferrie – 

H00573

SE Robb – 

H00581
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