J00167


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J J Hooson

Respondents
:
Mr R Bamber and Mr P Littler, trustees of the Old Scheme 

Mr L Elliott

Mr D Thomas

Alexander Forbes Trustee Services Limited (Forbes),

(formerly Bradstock Trustee Services Limited)

Old Scheme
:
L Greenberg & Son Limited Pension and Life Assurance Scheme

New Scheme
:
L Greenberg Pension Scheme

THE COMPLAINT (dated 17 May 1999)
 AUTONUM 
Mr Hooson complains that the Trustees of the Old Scheme paid over a transfer value to the New Scheme prematurely.  

 AUTONUM 
He complains that Mr Thomas personally, as administrator to the New Scheme, acted in breach of trust in connection with the acquisition of property in Kirkby (the Property) and the subsequent two rentals of the Property.  He complains that Mr Elliott, as trustee of the New Scheme, was also in breach of trust in relation to the rentals.  Finally, he believes that Mr Thomas and Mr Elliott were guilty of maladministration in paying Mrs McGee a higher pension than her actual entitlement.  

 AUTONUM 
Mr Hooson has not brought a complaint against D W Thomas (Trustees) Ltd, which was the Corporate Trustee of the New Scheme, because it is in liquidation.  The New Scheme’s employer, L Greenberg Ltd (the New Employer) was named as a Respondent but it was dissolved in 1998.  I therefore have not investigated the complaint against it.

 AUTONUM 
Mr Hooson makes no complaint against Forbes, the Independent Trustee of the New Scheme but has named it as a Respondent (with its consent) so that it can participate in my investigation.  

 AUTONUM 
Mr Thomas disputes that he was an administrator.  I note that Mr Thomas was actuary to the Old Scheme and to the New Scheme.  He was principal shareholder and a director of D W Thomas (Pensions) Ltd which provided administration services both to the Old Scheme and to the New Scheme.  He was principal shareholder and a director of D W Thomas (Investments) Ltd which also carried out some administrative services for the New Scheme.  He was also principal shareholder in and director of the Corporate Trustee.  All three of his companies are now in liquidation.

MATERIAL FACTS

 AUTONUM 
Mr Hooson was a member of the Old Scheme and accrued benefits under it.  L Greenberg & Sons (the Old Employer) was principal employer of the Old Scheme.  It went into administrative receivership on 24 September 1990.  On 28 February 1991 Mr Bamber and Mr Littler were appointed independent trustees of the Old Scheme (the Trustees of the Old Scheme).

 AUTONUM 
The New Employer was founded as a vehicle for employees of the Old Employer to carry on its business.  Mr Hooson became an employee of the New Employer and in due course joined the New Scheme.  

 AUTONUM 
On 22 February 1991 the New Employer contracted to purchase the Old Employer’s business and assets, including the Property, from the administrative receivers, although it did not have enough money to provide the entire purchase price.

 AUTONUM 
On 2 March 1991 the Corporate Trustee signed a document purporting to be an interim trust deed establishing the New Scheme.  This document was never stamped, nor was it properly executed by the New Employer.

 AUTONUM 
On 4 March 1991 Mr Hooson and other former members of the Old Scheme signed a form of consent requiring the Trustees of the Old Scheme to transfer to the New Scheme the cash equivalent of all the benefits accrued in the Old Scheme.  The form acknowledged that, in complying with these requirements, the Trustees of the Old Scheme would be discharged from any obligation to provide benefits in respect of the cash equivalent transferred over.  The form contained the following sentence – “I hereby acknowledge that there may be circumstances in which the benefits ultimately payable under the Policy will not be as favourable to me or my dependants as the benefits which could otherwise have been payable under the Scheme.”

 AUTONUM 
The circumstances leading up to the signing of the consent are unclear, but it appears that substantial misrepresentations were made by the New Employer and possibly others.

 AUTONUM 
On or before 5 March 1991, the New Employer and the Corporate Trustee apparently agreed that the New Scheme would purchase the Property and let it to the New Employer.  Mr Hooson knew that the New Scheme was going to purchase the Property, but understood from the New Employer that the monies used for the purchase would come from the Scheme’s [non-existent] surplus.  

 AUTONUM 
On 5 March 1991 the Corporate Trustee set up a bank account for the New Scheme, and the Trustees of the Old Scheme transferred £70,000 as part of the transfer payment in respect of transferring members.  A second and final instalment of £240,000 was paid over on 22 March 1991.  The Old Scheme, which was contracted out of the State pension scheme, did not transfer over its former members’ accrued guaranteed minimum pension entitlements (GMPs).

 AUTONUM 
The first instalment of £70,000 was paid via D W Thomas (Investments) Ltd.  £65,000 was immediately sent to the administrative receivers of the Old Employer as a “deposit” for the purchase of the Property.

 AUTONUM 
On 1 May 1991 the Corporate Trustee, purportedly acting on behalf of the New Scheme, acquired the Property from the administrative receivers for £650,000.  It did not obtain an independent valuation of the Property.

 AUTONUM 
On the same day, ie 1 May 1991, the Corporate Trustee, again acting on behalf of the New Scheme, let the Property to the New Employer for an annual rent of £85,000.  This represented the market value rent.

 AUTONUM 
The purchase was financed by the deposit of £65,000, a mortgage of £240,000 provided by the National Mortgage Bank plc (which had provided a loan of £306,000 in all, to include capitalisation of interest), and £235,000 cash which was taken, I presume, from the monies transferred over from the Old Scheme.  A further £110,000 was to be paid in six monthly instalments from rent received on the Property and pension contributions.  The Corporate Trustee charged the Property to the Old Employer to secure the payment of this sum.

 AUTONUM 
In summary, the Scheme’s only asset, in effect, was the Property, and it was charged to the National Mortgage Bank plc and to the Old Employer.

 AUTONUM 
On 2 May 1991 the Corporate Trustee entered into another document purporting to be an interim trust deed for the New Scheme.  This deed was, in all material respects, identical to the deed of 4 March 1991, but this document was stamped.  Once again, execution by the New Employer seems to have been defective.

 AUTONUM 
On 1 November 1991 the charge of £110,000 held by the Old Employer was discharged.  

 AUTONUM 
On 18 November 1991 Mr Elliott was appointed second trustee to the New Scheme.

 AUTONUM 
In December 1991 Mr Bridge, a member of the New Scheme and former member of the Old Scheme, died.  His widow, Mrs McGee, was paid a pension from the New Scheme but, by mistake, the pension paid to her over a period of years included the GMP element, which should have been paid from the Old Scheme.  

 AUTONUM 
On 3 April 1992 an application for approval of the New Scheme was submitted to the Pension Schemes Office (PSO) along with the declaration of trust dated 2 May 1991.  It appears that approval of the New Scheme will be granted in the near future.

 AUTONUM 
On 16 June 1992, Mr Elliott and the Corporate Trustee entered into an agreement with the New Employer to reduce the rent payable for the Property, retrospectively, from £85,000 to £10,000 for the period between 1 May 1991 and 30 April 1992.  The rent for the period between 1 May 1992 and 30 April 1993 was to be £45,000.  Thereafter a higher rent was to be charged.  

 AUTONUM 
On 28 August 1992 administrative receivers were appointed to the New Employer.  A liquidator was appointed on 5 November 1993.

 AUTONUM 
During the period of administration no rent was paid on the Property and no pension contributions were made.  

 AUTONUM 
It would appear the New Employer surrendered the lease of the Property in November 1993.

 AUTONUM 
On or about 10 November 1992 a new lease of the Property was granted to HS Hansen (London) Limited (the Successor Company) .  

 AUTONUM 
Mr Elliott became secretary to the Successor Company within a few days of the lease being granted and thereafter obtained employment with it.

 AUTONUM 
The new lease contained a break clause in favour of the tenant and allowed a downwards rent review.  There is reliable evidence that the new lease reduced the open market value of the Property.

 AUTONUM 
The Successor Company occupied the Property rent-free for six months and thereafter it paid the rent of £60,000, whereas the market value rent was £85,000.  In addition, £9,559 plus VAT was paid from the New Scheme’s funds towards the remedial work in the Property carried out by the Successor Company.  

 AUTONUM 
On 11 November 1992 the Successor Company bought the assets and business of the Old Employer for £136,000.

 AUTONUM 
On 10 May 1993 Forbes was appointed Independent Trustee to the Old Scheme.  The Corporate Trustee went into liquidation on 6 April 1994 and it was dissolved on 8 November 1994.  Mr Elliott was removed as a trustee on 14 December 1995.

 AUTONUM 
As from 1997 the rent on the Property was revised upwards to £90,000.  

 AUTONUM 
In 2000 Forbes sold the Property to the Successor Company for £500,000.

CONCLUSIONS
 AUTONUM 
The Trustees of the Old Scheme do not dispute that the GMP element of Mrs McGee’s pension should have been paid from the Old Scheme.  It constituted maladministration for the Corporate Trustee and Mr Elliott to pay Mrs McGee her entire pension from the New Scheme.  However, the sums expended, together with interest, are recoverable from the Old Scheme and no loss will occur.   

 AUTONUM 
The Trustees of the Old Scheme were grossly and culpably negligent and guilty of breach of trust and maladministration in paying over the transfer values prematurely.  Nevertheless, it is beyond doubt that the monies were paid over and ultimately expended for the purposes of the New Scheme (however misguided that expenditure may have been).  The loss of which Mr Hooson complains would not have occurred if the Corporate Trustee had acted properly in relation to the monies.  Although Forbes rely on Jaffray v Marshall [1994] 1 All ER 143 as authority for the proposition that the trustees will be liable for all losses flowing from a breach of trust, however, tenuous the causual connection between breach and loss, Jaffray was explicitly overuled by the House of Lords in Target Holding Ltd v Redferns [1996] AC 421 and I cannot follow it.  In the circumstances of this case, therefore, I propose making no further findings against the Trustees of the Old Scheme.  

 AUTONUM 
The Corporate Trustee was grossly and culpably negligent and guilty of breach of trust and maladministration in investing the Scheme’s fund in only one asset, in not obtaining a valuation of the Property and (I infer) in acquiring the Property at an overvalue.  It was also negligent in allowing the New Employer into occupation without ascertaining that it could pay the rent.  But the Corporate Trustee properly has not been made a Respondent to this complaint.  The question I must address, therefore, is whether Mr Thomas is personally liable to make good the loss.  Taken all in all, Mr Thomas’ personal involvement with the Scheme may have been sufficient for me to find that he was an administrator for the purposes of my jurisdiction.  He seems to have been a kind of Toad of Toad Hall in fact.  However, what went wrong was only peripherally concerned with administrative matters.  Basically there was a breach of trust for which the Corporate Trustee was responsible, and the circumstances are not such that I can justifiably pierce the corporate veil.  If Mr Thomas had been acting as an individual trustee it would have been fruitful to investigate whether he had been dishonest, but that is not the factual context in which I must make my Determination and I cannot justifiably uphold this complaint against Mr Thomas personally.  However I am relieved to see that the Occupational Pensions Regulatory Authority (OPRA) has disqualified him from being a trustee, as he certainly appears to be unfit to be one.  

 AUTONUM 
For the same reason I cannot uphold the other complaints against Mr Thomas.  

 AUTONUM 
Mr Elliott has not explained why he failed to collect rent from the New Employer.  He says that he agreed to reduce the rent in June 1992 because, if the rent had not been reduced, the New Employer would have been unable to continue in business.  He says that all the members were shareholders in the New Employer and in active employment with it.  I am seriously disappointed by the lack of documentary evidence to show that a proper decision-making process was employed or that any proper consideration was given to the interests of members or to the interests of Mrs McGee.  No explanation has been given for the failure to collect even the reduced rent.  However, I do not propose to take the matter further because, even if I were to find that Mr Elliott had committed maladministration in this respect, Clause 8 of the Interim Trust Deed provides that “No trustee hereof shall be responsible chargeable or liable in any manner whatsoever for or in respect of any loss … except wilful default on the part of the Trustee who is sought to be made liable.”  It is clear that Mr Elliott was heavily reliant on the grossly deficient pension professionals in this respect and, if I were to find him guilty of maladministration, he would be entitled to the benefit of this clause.

 AUTONUM 
Letting the Property to the Successor Company on massively unfavourable terms was not in the members’ interests.   The Corporate Trustee and Mr Elliott committed serious breaches of trust constituting maladministration in this respect.  The loss caused is (a) the difference of the value of the Property with and without the unfavourable lease, (b) the monies expended by the New Scheme on the remedial works carried out for the benefit of the Successor Company and (c) the difference between the market rental of the Property of £85,000 and the rent actually paid from the time the Successor Company became the tenant until the date of the first effective rent review.  

 AUTONUM 
Mr Elliott has conspicuously failed to give a cogent explanation as to why, as a trustee, he allowed this transaction to proceed.  However he tells me that he was “approached by no one before he was asked to execute the lease” and that, when he was asked to execute it, it was on terms already negotiated by professionals. In my judgment he was betrayed by the professionals on whom he relied.  Nevertheless, he was undoubtedly guilty of maladministration but I do not find that he was guilty of wilful default.  Accordingly, I find that he was entitled to rely on the benefit of the exoneration clause.

 AUTONUM 
I therefore uphold the complaint of maladministration against him in this respect but, as he is entitled to the benefit of the exoneration clause, there are no directions I properly can give.

DIRECTIONS
 AUTONUM 
Within 21 days of the date of this Determination, Forbes shall calculate the amount of GMP pension paid to Mrs McGee and shall notify the sum thus calculated to the Trustees of the Old Scheme.  

 AUTONUM 
Within 21 days of receiving the notification of the sum owing, the Trustees of the Old Scheme shall pay that amount to Forbes for the benefit of the New Scheme, together with simple interest.

 AUTONUM 
Simple interest shall be calculated using the base rate from time to time quoted by the reference banks.

DR JULIAN FARRAND

Pensions Ombudsman

5 June 2001
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