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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mr B R Tomkins

Scheme
:

BECA Retirement Benefit Scheme

Respondents
:
1.
Mr N Coleborn, managing director of Advertising Workshop (D A Coleborn) Limited (Advertising Workshop)



2.
The trustee of the Scheme (the Trustee)



3.
Century Life

THE COMPLAINT (dated 30 May 2001)
 AUTONUM 
Mr Tomkins’ complaint is that the delay in payment of contributions by Advertising Workshop caused distress and inconvenience, and that Advertising Workshop, the Trustee or Century Life should compensate him for this.

MATERIAL FACTS

 AUTONUM 
Mr Tomkins was a member of the Scheme and an employee of Advertising Workshop.  The Scheme is an industry-wide pension arrangement operated by the British Exhibition Contractors Association (BECA) and Advertising Workshop participated in the Scheme.  

 AUTONUM 
The Scheme discontinued with effect from 30 June 1998.  Advertising Workshop ceased paying contributions to the Scheme as from 21 September 1994.  However, Advertising Workshop continued to deduct contributions from Mr Tomkins’ salary each month until April 1999.

 AUTONUM 
Mr Tomkins said that it was not until April 1999, when he was informed of this by BECA, that he first became aware that Advertising Workshop had stopped paying contributions to the Scheme in August 1994, or that the Scheme had discontinued in June 1998.  He complained to the pensions advisory service, OPAS, and it reported the matter to the Occupational Pensions Regulatory Authority (OPRA).

 AUTONUM 
In December 1999 OPRA commenced prosecution proceedings against Advertising Workshop and Mr Coleborn for failure to pay over additional voluntary contributions (AVCs) to the Scheme as from 6 April 1997.  In respect of AVCs prior to 6 April 1997, OPRA referred the matter to Avon & Somerset Constabulary.  On 4 September 2000 Advertising Workshop was fined £5,000 with £5,000 costs for offences under section 49(8) of the Pensions Act 1995, and Mr Coleborn was fined £1,000 for offences under section 115 of the Act.

 AUTONUM 
On 30 June 2001 Avon & Somerset Constabulary informed my investigator that Mr Coleborn had been officially cautioned for the theft of money from employees between August 1994 and April 1999.  This caution had taken into account the fact that Mr Coleborn and Advertising Workshop had already been prosecuted by OPRA under the Pensions Act 1995, and that he had recompensed those employees involved in respect of the missing AVCs deducted and the estimated interest lost.

 AUTONUM 
In response to the complaint, Advertising Workshop’s solicitors, TLT Solicitors (TLT), claimed that Mr Tomkins had concluded an agreement with its client in full and final settlement in respect of all claims arising out of the funding of Mr Tomkins’ pension.  TLT enclosed a copy of the agreement Mr Tomkins had signed and confirmed that he had received the sum shown of £500.44.  The agreement signed by Mr Tomkins, headed “FORM OF ELECTION”, stated

“I accept the sum of £500.44 in satisfaction of the omissions in pension contributions during my employment with the advertising workshop and I request that this amount be paid to me direct.”

 AUTONUM 
In a subsequent submission, TLT stated that the payment to Mr Tomkins of £500.44 was not merely in settlement of his missing AVCs which totalled £368.00.  It claimed that Advertising Workshop had paid what equated to a return of 36% over the period June 1998 and June 2001 by way of further compensation.  With regard to the agreement it added

“We accept of course that Mr Tomkins does not go on to say that he accepts the sum of £500.44 in satisfaction of his claim through yourselves as well, since he did not mention that fact to us otherwise specific mention would have been made.  That said the clear intention of all of the parties was that the £500.44 was to be in satisfaction of Mr Tomkins claims arising out of the missing contributions and we would say that includes the matters that he now complains of.”

CONCLUSIONS
 AUTONUM 
Mr Tomkins’ complaint is that he has not been compensated for the distress and inconvenience he has suffered as a consequence of the delay in settlement of his AVCs.  It is clear from the evidence that Advertising Workshop was responsible for the delay in payment of Mr Tomkins’ AVCs to the Scheme.  Neither the Trustees nor Century Life was responsible for this delay.  I therefore do not uphold the complaint against the Trustees and Century Life.

 AUTONUM 
The delay by Advertising Workshop in paying Mr Tomkins’ AVCs to the Scheme clearly constitutes maladministration.  There is no doubt that Mr Tomkins has suffered distress and inconvenience as a consequence of Advertising Workshop’s maladministration.  He has pursued the matter over many years, making his position at work difficult and requiring him to deal with his employer, the Trustee and Century Life.  TLT has argued that the sum of £500.44 paid to Mr Tomkins was in full and final settlement of his AVCs which Advertising Workshop had deducted from his wages but had failed to pay to the Scheme.  TLT also stated that this payment was a refund of contributions from June 1998 to April 1999 plus compound interest of 10.79%.  

 AUTONUM 
There is nothing on the face of the agreement Mr Tomkins signed to the effect that acceptance of the sum of £500.44 was in full and final settlement of his claim against Advertising Workshop in respect of the unpaid contributions.  No other evidence or argument has been provided to substantiate TLT’s claim.

 AUTONUM 
I uphold the complaint of maladministration against Advertising Workshop, who were responsible for the delay, and find that Mr Tomkins suffered distress and inconvenience as a result.

DIRECTION
 AUTONUM 
I direct that, within one month of the date of this Determination, Advertising Workshop shall pay Mr Tomkins the sum of £250 to compensate him for the distress and inconvenience he has suffered.       

DAVID LAVERICK

Pensions Ombudsman

1 October 2001
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