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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainants

	:
	The Chichester Festival Theatre Productions Company Limited (the Theatre) and Mr P Rogerson

	Plan
	:
	The Chichester Festival Theatre Pension & Death Benefit Plan

	Manager
	:
	Royal & Sun Alliance (R&SA)


THE COMPLAINT (dated 16 March 2000)

 AUTONUM 
The Theatre and Mr Rogerson have complained of maladministration on the part of R&SA in that they were persuaded (i) that future contributions from April 1997 should not continue to be paid to its existing policy; and (ii) to transfer the policy’s assets, such policy providing for guaranteed annuity rates, to another policy with no guarantees.

 AUTONUM 
Mr Rogerson also claims that Moncur Jackson & Associates’/R&SA’s failure to deal with his enquiries and his being unable to plan for retirement has been distressful.

BACKGROUND

 AUTONUM 
My office received two complaints:  firstly, from the Theatre in respect of R&SA and, secondly, from Mr Rogerson (the sole Plan member) in respect of Moncur Jackson Associates (Moncur Jackson).  The complaints are in essence the same.  R&SA has confirmed that Moncur Jackson was representing R&SA at the relevant time and that it will be handling any complaint on its behalf.  I have assumed (and this has not been disputed), following the principles of agent and principal, that R&SA will assume all liability in respect of Moncur Jackson.

MATERIAL FACTS

 AUTONUM 
The Plan was established by an interim trust deed dated 1 May 1975 and a definitive deed dated 15 April 1980.  The original administrators of the Plan were Metropolitan Pensions Association Ltd (now William M Mercer Ltd).  The Plan’s liabilities were secured by policy number PS12734 (the Old Policy).  The Old Policy secured annuities for members at fixed premium rates per £100 annuity value set out in Table A of Schedule 4 of that policy.  The Plan’s current sole investment vehicle is the Executive Pension Plan Policy (the New Policy).

 AUTONUM 
The trustees of the Plan at the relevant time were Mr G Marwood and Mr R Mosse (the Trustees).  However, the Theatre did not realise that Mr Mosse was a trustee, nor did it realise that a Mr Seaman, the Theatre’s accountant, was not a trustee.  

 AUTONUM 
In March 1997 the Theatre received a letter (addressed to Mr Seaman) from Moncur Jackson.  The letter, dated 27 March 1997, began

“As you may be aware, changes in the legislation ie the Pensions Act 1995, are leading to various changes regarding the [Plan].  Your details have been forwarded on to my company of which I am an appointed representative of [R&SA]” 

and concluded 

“I would welcome the opportunity to meet and share with you some of my ideas.  This meeting will allow you to gain instant knowledge of an alternative method for caring and protecting your workforce in a more accountable, yet profitable fashion.” 

 AUTONUM 
Before detailing the material facts of the meeting, I have consider R&SA’s submissions as to why the meeting came into being.  

 AUTONUM 
In a note from the Theatre’s counsel (with whom it was liasing with at the time), reference is made to a letter dated 5 October 1996 from R&SA explaining that the effect of the Pensions Act 1995 on the Old Policy would be that it would “… suffer a reduction in flexibility and substantial increase in costs or a reduction of benefits …”

 AUTONUM 
In a letter from R&SA to the Theatre dated 14 June 1999 R&SA stated


“Due to the requirements of the Pensions Act 1995, it was not possible to continue with the [Old Policy] after 1 April 1997.  The benefits under the [Old Policy] had to be made paid-up from 31 March 1997.  Any contributions which the trustees wished to pay [R&SA] after 31 March 1997 had to be invested in another policy, in this case our [New Policy], a unit linked money purchase arrangement.  The alternative was to discontinue the [Plan] and to cease contributions all together.  Given that the [Old Policy] could not accept future contributions, it was not inappropriate for these future contributions to be paid to the [New Policy].”

 AUTONUM 
R&SA have submitted that it told its clients at the time that future contributions had to be paid to an alternative contract because the Old Policy was not designed to meet the Limited Price Indexation (LPI) of the Pensions Act 1995 and because R&SA was not prepared to administer the Old Policy in accordance with these requirements.  This would have involved amending the guaranteed basic sums and guaranteed pensions under the policy and would have necessitated major changes to the Old Policy’s terms and the benefits offered post-April 1997 which R&SA was not prepared to do.  R&SA exercised its right not to amend the terms of the Old Policy in order to tailor the benefits structure to LPI requirements and was no longer willing to offer the Old Policy for future contributions.

 AUTONUM 
A meeting was arranged for 10 April 1997 and was attended by Mr David Jackson from Moncur Jackson, Mr Seaman and Mr Rogerson, the Theatre’s General Manager.  At the meeting, Mr Jackson explained that he was an appointed representative of R&SA.  This is not disputed.  The Complainants allege that he also explained that changes would be needed in the Plan as a result of the Pensions Act 1995 and the consequent alterations in R&SA’s rules regarding schemes for the future.  Mr Jackson allegedly recommended that the New Policy be established for contributions post-April 1997 and that existing assets from the Old Policy be transferred to the New Policy (combining the funds being a better option).  The Complainants thought the recommendation was for their benefit.

 AUTONUM 
At the meeting Mr Jackson produced a ‘switch quotation summary’ which showed that the Trustees had two options.  Option 1, they could make the Old Policy paid up and pay future contributions into the New Policy; or Option 2, they could also transfer the value of the Old Policy over into the New Policy.  

 AUTONUM 
Projections were given based on investment growth before retirement of 6%, 9% and 12%.  It was suggested that Option 1 would give an annual pension of £18,044, £19,034 or £20,144 at the different growth rates; the figures included an amount guaranteed (regardless of investment growth) @ £14,604 p.a.  Option 2 would give an annual pension of £15,640, £20,930 or £27,040 at the same growth rates.  

 AUTONUM 
The notes attached to the quotation state that the figures were not guaranteed and “The pension income will depend on how the investments grow and on interest rates at the time of retirement”.

 AUTONUM 
At the meeting, Mr Seaman and Mr Rogerson signed a form requesting R&SA to provide benefits in accordance with Option 2.  This form required the signature of the member and trustee or authorised signatory (Form A).

 AUTONUM 
Mr Jackson then wrote to the Theatre addressing the letter to Mr Seaman.  It is disputed by the Complainants that the letter was ever sent and the information pack referred to therein has not been produced during this investigation.  The letter stated: 


“Our recent meetings were brought about due to the implementation and effect of the Pensions Act 1995.  I am writing to confirm the discussions we had concerning the rearrangement of our pension scheme and my reasons for recommending the [New Policy] for your employee ...


You indicated that you had become concerned about the pattern of increasing costs over recent years and wanted to be able to control the costs of the scheme to a greater degree …


I have explained the introduction of the Pensions Act 1995 will effect [sic] all occupational schemes with effect from 6 April 1997 and the structure of the [Old Policy] means that it is impractical to continue your [Plan] in its current format …


The particular points which will impact on your scheme are

1.
the introduction of a requirement to provide indexation on pensions which are earned after April 1997

2.
the requirement not to discriminate ... between men and women …


It is primarily the impact of the indexation provisions which will mean that you would have less control over the costs of your current [Old Policy] arrangement that gives rise to the need to review your [Plan].”

Recommendation:

As the company wishes to determine the level of contributions, the retirement age and the choice of investment, I have recommended [the New Policy] as opposed to a collection of individual pension plans.

…

It is important to note that there is a significant difference between the old and new contracts.  Under the old contract there was a guaranteed capital value produced at retirement but the premiums varied subject to a maximum limit.  This enabled the capital value to be delivered at retirement date.

Under the new contract there are no guarantees on the fund at retirement which will depend on the premiums paid and future investment performance.  It is possible to review the premium level at any time to ensure that the target benefits agreed are likely to be met.

…” 

Enclosed with the letter was a draft letter to be sent to Mr Rogerson, as Plan member, explaining that there had been a change in the structure of the Plan.  The letter required Mr Rogerson to fill in an application form for the new arrangement and specified that an information pack was enclosed.  The letter also stated


“You may find that certain decisions, particularly those relating to your existing benefits, are not always straight forward but require greater consideration.  You may decide to seek personal advice to ensure that you make the right decision for your individual circumstances.”

 AUTONUM 
On 12 June 1997 Mr Seaman and Mr Marwood signed an ‘Employer’s/Trustee(s) Application’ (Form B) for the New Policy.  The form states 

“We, the Trustees of the Chichester Festival Theatre (the [Plan]) wish to change the type of insurance contract used to secure benefits under the scheme and request the issue of the following policy (the ‘new policy’) to provide such benefits” 

They ticked the box for the New Policy.  The form further states 

“We request that the value of the benefits currently being provided under the [Plan] are either converted to the new policy indicated above as a contribution towards the provision of future benefits or remain paid up within the [Plan] in accordance with the members’ wishes and our instructions.”

 AUTONUM 
Mr Seaman signed as a trustee although he was not in fact a trustee of the Plan.  The form also requires that the declaration be signed by all the Trustees of the scheme.

 AUTONUM 
In August 1997 the Trustees received two letters dated 15 and 20 August from R&SA headed ‘Your Right To Change Your Mind’.  These were ‘cooling off’ letters which would allow the Trustees to cancel the New Policy if they so wished.  The first letter simply explained the possibility of cancellation.  The second letter, however, enclosed two illustrations.

 AUTONUM 
The first projected an annual pension, based on the future contributions from establishment, ie 1 April 1997 (and assuming investment returns of 6%, 9% and 12%), @ £2,740, £3,360 and £4,050 respectively.  The second projected an annual pension based on the transfer value from the Old Policy (and assuming investment returns of 6%, 9% and 12%) @ £9,210 , £11,800 and £14,800.  The illustrations state that the pensions shown are increasing in line with LPI in payment and include a 50% spouse’s pension.  The illustrations also state that the amounts are only examples and are not guaranteed and that the pension income will depend on how the investments grow and the interest rates at the time of retirement.  

 AUTONUM 
The letters asked the question “Do you know how much the advice costs?” and explained that details of commission and other payments were given before the proposal was signed and are also enclosed.  Therein the illustrations read as follows:

“Adviser’s status
The person who advised you about this contract represents only [R&SA]

How much will the advice cost?

The amount will depend on the size of the contribution paid.

Monthly contributions

For arranging this policy [R&SA] will pay the costs of the services provided, including remuneration to Moncur Jackson worth £2,522.30 immediately and then £24.02 each month from the 13th month up to the anniversary before your 65th birthday, followed by £51.70 each month.

The amount will be paid for out of the deductions.”

 AUTONUM 
In response to an enquiry from my investigator, the Theatre has stated that the ‘cooling off’ letters would normally have been dealt with by the Theatre accountant, Howard Seaman, but at the time he was heavily involved with the financial problems of the Theatre.  Accordingly, he passed the correspondence to Paul Rogerson.

 AUTONUM 
Apparently Mr Rogerson tried to contact Mr Jackson at this time but was unable to elicit a response and so sent him a fax.  I have been informed that no copy of the fax can be found but Mr Jackson responded on 8 October 1997.  In his letter, Mr Jackson replied 

“Thank you for sending your recent fax regarding your [New Policy], and I apologise for the delay in replying but I have now received a reply from [R&SA] regarding your query.

The illustrations that [R&SA] originally produced were prepared on the basis of pension benefits being paid on a level basis.

Following the introduction of the Pensions Act, the [New Policy] had to reflect the benefits you would have received with the [Old Policy].  This means that the pension benefits are payable on an escalating basis, increasing in line with the Limited Prices Index (LPI).  The illustrations sent to you from [R&SA] dated 20 August were produced on this basis.”

 AUTONUM 
Mr Rogerson replied on 13 January 1998 

“Thank you for your letter of 8 October, and regrettably I did not really understand the answer!


What I wanted to know is this:-


If I retired on my 63rd birthday, 5 December 1998 what would my entire pension be? If, alternatively, I retired on my 65th birthday in 2000 what would that be?


I am enquiring because I am seriously considering retiring earlier than the due date – if the difference is large maybe you could tell me if it is cost effective to retire early and pay the contributions myself for the remaining two years.”

 AUTONUM 
In February 1998 the Theatre’s then Acting Chief Executive, Mr Axton, raised queries with R&SA regarding Mr Rogerson’s pension.  

 AUTONUM 
On 23 February 1998 R&SA sent a draft Deed of Amendment to Moncur Jackson to replace the existing Plan rules in their entirety with those appropriate to the New Policy.  It stated

“The adoption of the new Rules is complicated by the non-standard nature of the existing Definitive Deed & Rules produced by W M Mercer Limited (copy enclosed for your information).  These are more suited to a defined benefit Scheme and there are various provisions relating to investment powers within the Definitive Deed which are at best misleading.  The enclosed Deed of Amendment will effectively remove those clauses not appropriate to a wholly insured money purchase scheme.”

 AUTONUM 
On 22 September 1998 Mr Axton wrote to R&SA.  Therein he was requesting information and made the following points: 


“Apart from our discussions over the telephone, the position of Paul Rogerson’s (PR) pension seems to be as follows … The Trustees have insured their liability with [R&SA] and prior to 6 April 1997 the pension payable to PR and the amount receivable from [R&SA] were on a matching basis.  With effect from 6 April 1997 the liability to PR was insured through the [New Policy] which does not necessarily cover the Theatre’s liability.  This is because the value of the benefits varies with investment returns and annuity rates.  For this reason on his retirement any shortfall in the amount payable by the insurance company to the Trustees will have to be found by the Theatre …

Could you please let us know:

1) the pension payable based on 2/3rd of final salary at normal retirement date 5th December 2000

2) as 1) but if PR takes the maximum lump sum

3) the pension payable on early retirement at 5th December 1998

4) as 3) if PR takes the maximum lump sum

… [taking] into consideration any relevant inflation under the scheme from 6 April 1997 onwards.

We would like in the near future to change the Trustees as … Mr Howard Seaman, the other Trustee, will be leaving the theatre shortly.”

 AUTONUM 
Following a meeting between the Theatre and R&SA on 1 December 1998, Mr Axton wrote to R&SA on 18 December noting 

1.
Until April 1996 there was no apparent problem- the Theatre notified [R&SA] of Paul Rogerson’s salary, who in turn advised the Theatre of the appropriate pension contribution required to provide him with a two thirds pension on retirement.  With the introduction of the Switch by [R&SA] this exchange of information ceased to take place.

…

3.
… Moncur Jackson[’s] … letter promised that the Theatre would “gain instant knowledge of an alternative method for agreeing and protecting your work force in a more accountable and yet profitable fashion”.

4.
Moncur Jackson recommended that the value of the policies under the pension scheme should be switched to [the New Policy] and future contributions be paid under the [New Policy].  The accompanying paper work... indicated that if this was done it could provide an annual pension of “between 15,640 and “27,040”.

5
The Switch was explained by Moncur Jackson at a short meeting with the then Theatre Accountant Howard Seaman (who is also a pension fund trustee) and Paul Rogerson (the only member of the scheme) and a somewhat ambiguous form was signed by the two Trustees.  No minute of the Trustees’ action was made.


The pension scheme rules provide that any alteration or modification of this sort requires the approval of the principal employer, ie Chichester Festival Theatre Productions Company, in addition to that of the Trustees and the member.  This has never been given.  Despite the incomplete documentation, the whole basis of funding the scheme was altered by [R&SA] and all subsequent quotations assumed that the Switch had been implemented.  The documentation department of [R&SA] asked for a formal document to be signed by the Trustees amending the rules of the [Plan].  This has not been signed not has it had the approval of the Principal Employer which is of course required.


6.
The Theatre has in consequence of the above been badly misled.  At April 1996 the pension liabilities of the trust were fully funded: by December 1998 there was a deficit of about £6,250 pa.” 

The letter goes on to express the opinion that the proposals had not been in the best interests of the policy holder, in that no consideration was given as regards the effect of the recent salary increases prior to the meeting, the papers provided fail to address the effect of the changes in annuity rates, there was no communication between R&SA and the Theatre regarding the shortfall until the whole matter was raised by Mr Axton, and previous enquiries have received no response.  R&SA’s advertising and Moncur Jackson’s initial letter indicated that they had the policy holder’s interests at heart.  Mr Axton also said that the switch had not been valid because of the lack of approval by the Theatre.

 AUTONUM 
The Theatre at some stage after this informed R&SA that Howard Seaman had never been a trustee.  

 AUTONUM 
On 14 June 1999 R&SA sought to refute the Theatre’s points.  It did not believe that the Theatre was misled.  It pointed to Forms A and B (see paragraphs 15 and 17) and Moncur Jackson’s letter following the meeting (see paragraph 16).  It further explained that, as the switch only invoked a change of investment vehicle and not a change in the benefits promised under the rules of the Plan, no deed of amendment or principal employer consent was required.  The deed of amendment subsequently issued was intended to bring the Plan rules more into line with the New Policy but was not essential for the switch to be effective.  It noted the position as regards the Trustees but noted that it had not been informed of this.  It advised that, given the complexity of the matter, it would seek the advice of its legal department.

 AUTONUM 
On 30 July 1999 R&SA confirmed that its legal department considered that the transactions were valid.  It explained that part B of Form B (see paragraph 17) required the details of all the Trustees of the Plan and part E contained a declaration that the information given was true.  Accordingly, it was reasonable for R&SA to rely on the declaration and, in any event, Mr Seaman appeared to have acted as a trustee for some time and under Rule 28 it is arguable that he was appointed to act as the Trustees’ agent.  Furthermore, Mr Marwood made no objection.  R&SA stated that that the same arguments applied in respect of Form A (see paragraph 15) .  It also referred to clause 10 of the Definitive Deed which provides that there shall be no less than three Trustees (save for a corporation) in place at any one time.  It stated that it would be wrong if the Theatre’s failure to ensure that the correct number of Trustees were in place invalidated the transactions.  In any event this failure did not invalidate the transactions and if it did R&SA would have redress against the Theatre (and Mr Seaman personally) for any loss incurred as a result.  Further that, even if the transactions were deemed invalid, they were accepted at the time and confirmed subsequently by the Trustees, conduct.  R&SA also stated

“I accept your point that our letters … do not specifically refer to annuity rates.  However, I have no reason to believe that Mr Marwood and Mr Seaman were unaware of how the [New Policy] worked or that the amount of annuity to be purchased by Mr Rogerson’s retirement fund would depend on the annuity rates available at retirement.  This should have been apparent from the policy documents and from the other product literature which we sent to [the Theatre].”
CONCLUSIONS

 AUTONUM 
In this case it is important to distinguish between the Plan and the policies.  The Plan, as constituted by the trust deed and rules, contains the ‘benefit promise’ made to the members (in this case Mr Rogerson) by the sponsoring employer (in this case the Theatre).  The policies are the investments set up to receive the employer’s and members’ contributions, and will eventually provide assets which can be used towards meeting the benefit promise.  In order to gain Inland Revenue approval for the Plan, it has been set up under irrevocable trust and originally five Trustees were appointed.  The Trustees are responsible for investing the assets of the Plan.  Clause 9(b) of the Definitive Deed provides “The Trustees may invest any moneys forming part of the Fund in … any annuity policies and policies of assurance … as the Trustees think fit …”

 AUTONUM 
When the Plan was established, the investment took the form of a non-profit deferred annuity, the Old Policy, with R&SA.  There were certain ‘guarantees’ attaching to this policy with regard to the annuity rates but it did not guarantee that the benefit promise would be met in full.  However, the Old Policy could be used to ‘target’ the benefit promise under the Plan, provided sufficient contributions were paid.  From the outset therefore there was a mismatch between the Plan and the underlying investment, inasmuch as the Plan promises final salary type benefits and the policy is a money purchase arrangement (but with a guaranteed minimum).  This would not necessarily result in a problem but requires careful monitoring, as the member nears retirement, in order to ensure the benefits are likely to be met.  

 AUTONUM 
According to R&SA, the Old Policy provided for a non-increasing pension in payment which did not satisfy the requirements of the Pensions Act 1995.  R&SA has said that the LPI requirements meant that the Old Policy had to be paid up, as to do otherwise would have necessitated major changes to the terms of the Old Policy and the benefits offered post-April 1997.  It was not prepared to do this (see paragraphs 9 and 10) .  

 AUTONUM 
R&SA further submitted, on enquiry by my investigator, that its decision not to accept future contributions into the Old Policy was taken with particular reference to clause2(1) and clauses 12 and 13 of Schedule 2 of the Old Policy.  R&SA asserts that the requirements of the Pensions Act 1995 increased the liabilities which would have necessitated an increase in premiums.  Clause 2(1) provides “No insurance or increase in insurance shall have effect unless the Assurance Company accepts liability therefor in writing.”  R&SA did not accept liability for such an increase.

 AUTONUM 
R&SA also referred to clause 13 of the Old Policy which provides “The Assurance Company may refuse to accept further premiums under the Policy or in respect of any insurance thereunder if the Grantee is in breach of any provision of the Policy or in the event of any non-compliance with any provision of the Scheme.”  R&SA takes this to mean that continuation of the Old Policy after 6 April 1997, without amendment, would have been in breach (semble by the Grantee, but query) of the provisions of the Scheme because it did not meet the requirements of the Pensions Act 1995.  Failure to comply with the Pensions Act 1995 risked loss of approval, which would have invoked Clause 1 (policy ceasing to qualify as pension business).

 AUTONUM 
Purportedly therefore, it was because of the Pensions Act 1995, rather than because of falling annuity rates, that R&SA wished to close the existing policy and required the Trustees to choose another vehicle for post-97 contributions.  

 AUTONUM 
I have considered R&SA’s submissions (at paragraphs 35, 36 and 37) and I do not accept them in their entirety.

 AUTONUM 
Section 51 (annual increase in the rate of pension) of the Pensions Act 1995 provides that all benefits of occupational schemes attributable to payments in respect of employment on and after 6 April 1997 shall be increased in line with the retail prices index subject to a maximum of 5% per annum (LPI).  The requirement is overriding (unless scheme rules already comply) and therefore there is no requirement to amend the Plan.

 AUTONUM 
Investment vehicles under occupational pension schemes are not affected by the requirements of the Pensions Act 1995 per se.  This is because the indexation provisions apply to occupational pension schemes and not to the investment vehicles.  Therefore, the terms of any investment vehicle not complying with the Pensions Act 1995 are irrelevant.

 AUTONUM 
Accordingly, the responsibility to provide the benefits in accordance with the rules of the Plan (as amended by the Pensions Act 1995) does not lie with R&SA.  Therefore, I see no reason why the Theatre and the Trustees could not have continued with the Old Policy.  Any shortfall under the Old Policy resulting in there being insufficient funds to meet the pension promise under the Plan or it fails to provide LPI, would have had to be met by the Theatre. 

 AUTONUM 
Indeed, in a letter to the Theatre’s solicitors dated 11 February 2000, R&SA acknowledged that the Pensions Act 1995 did not stop the Old Policy from being continued and said that, had it continued beyond April 1997, it would have been the responsibility of the Trustees to calculate the actual benefits payable from the Old Policy, taking into account the effect of LPI requirements.  It said that this would have been impractical so it offered its clients an alternative vehicle.
 AUTONUM 
In response to my preliminary conclusions, R&SA accepts that if the Trustees had wanted to they could have continued the Old Policy in its pre-April 1997 format after April 1997, ie without the addition of LPI increases to any of the benefits.

 AUTONUM 
However I accept R&SA’s submission that it was not willing to accept an increase in insurance and that, under the terms of the Old Policy, it was not so obliged.  This particular point was recently considered in Sun Alliance of London Co Ltd v Pensions Ombudsman [2000] All ER (D) 1429, on an appeal against my Determination (H00661).  Sir Andrew Morritt V-C held that an increase in insurance involves in principle an increase in the premium payable by the insured and the benefits payable by the insurer.  The policy permitted annuity rates to be altered but any alteration in respect of any insurance or increase in insurance before the date of alteration would not have effect.  Accordingly, the Vice-Chancellor held that R&SA could decide that guaranteed rates under the policy would not apply to increased premiums from a future date.

 AUTONUM 
Whilst the circumstances may point to the Theatre being approached because of difficulties caused by the Pension Act 1995 (and hence it being misled on that basis), I am prepared to accept R&SA’s submissions that R&SA’s actions in reality amounted to an assertion by it that it would not accept an increase in insurance.

 AUTONUM 
Whilst I find that the terms of the Old Policy provide for fixed or such other agreed escalation rate of annuities on a member’s retirement I am not satisfied that it would compel R&SA to accept future increments in order to fund for escalation.

 AUTONUM 
Accordingly, having regard to Sun Alliance of London Co Ltd v Pensions Ombudsman, which I must, and the terms of the Old Policy, I find that I cannot uphold this part of the complaint by the Theatre.

 AUTONUM 
I next consider the transfer of assets from the Old Policy to the New Policy.  R&SA states that there is no evidence that Moncur Jackson gave advice in relation to the transfer of assets, save the draft undated letter sent to Mr Rogerson which refers to transferring his existing benefits (see paragraph 16).  

 AUTONUM 
On the evidence (see material facts and below), I find that it is reasonable to assume that the Theatre (and Mr Rogerson) were given advice on the transfer of assets and were misled into agreeing to it.  Insufficient and misleading information was provided during and after the meeting.  It is difficult to assume that R&SA and their representative acted in good faith without being influenced in reality by the fact of falling annuity rates.  The basis of my findings is set out below.  

 AUTONUM 
Moncur Jackson wrote before the meeting, advising that the Pensions Act 1995 had implications (the letter is headed Retirement Plan Switching Programme).  A meeting was held at which a transfer form was signed transferring assets from the Old Policy and at the same time a decision was made to effect the New Policy.  Figures in respect of the transfer were produced at the meeting.  After the meeting Moncur Jackson subsequently referred to the transfer in (purportedly sent) correspondence.

 AUTONUM 
The figures at the meeting provided that a guaranteed value of £164,295 would be paid under the Old Policy on Mr Rogerson’s retirement and that the immediate switch value was £131,118.20.  The pension figures using the assumption of a 6% return actually showed that Mr Rogerson would receive a greater pension under the Old Policy as against the New Policy.  Given these figures, the nature of the New Policy and in light of Mr Rogerson’s near retirement it seems extraordinary that a transfer option was selected.  

 AUTONUM 
I infer from paragraphs 50 and 51 above that the individuals were recommended to transfer the assets to the New Policy. 

 AUTONUM 
Considering more particularly the quality of advice generally, I find that the requirements of the Pensions Act 1995 have no bearing on the decision as to the transfer of assets from the Old Policy to the New Policy.

 AUTONUM 
The figures provided at the meeting on 10 April, differentiating between options 1 and 2, were misleading as they did not provide for LPI increases.  This is most peculiar when purportedly the reason for changing the policies was given as the necessity to provide for LPI.  When these figures were subsequently produced providing for LPI, the initial figures dropped considerably (see paragraphs 13 and 20).

 AUTONUM 
In my opinion there was insufficient information provided, either in the form of projections or the subsequent ‘cooling off’ documents (sent some four months after the meeting), for the Theatre, Mr Rogerson and/or the Trustees to have made an informed decision.  R&SA owed a duty of care in providing sufficient information and advice or, in the alternative, clearly explaining that it would not advise (and would therefore make no recommendation).  

 AUTONUM 
Whilst Mr Axton appears to have shown some understanding of the New Policy (see paragraph 26) after the event, I do not agree that R&SA was reasonable in assuming, that Mr Marwood and Mr Seaman understood how the New Policy worked or that the amount of annuity would depend on the annuity rates available at retirement.  In order for Mr Marwood and Mr Seaman to have fully appreciated the consequences of transferring assets from the Old Policy, they would have had to have understood not just the differences between the policies, but also the wider circumstances.  The true value of the guaranteed annuity rate could only be appreciated by persons aware that annuity rates had been falling.  R&SA and Moncur Jackson were fully aware of this at the time of the switch but, unless attention was drawn to it, the Theatre, Mr Rogerson and/or the Trustees were unlikely to have been so aware. 

 AUTONUM 
R&SA asserted, in response to my preliminary conclusions, that there is no evidence to suggest it was influenced by falling annuity rates and there is no evidence to support my conclusions.  R&SA stated that, at the time of its decision to close the Old Policy in 1996, the 15-year medium coupon yield was over 7% and only started dropping significantly in 1998.  R&SA stated that its decision had nothing to do with guaranteed annuity rates or with falling yields on fixed interest securities.  Against this, however, I would refer to Equitable Life Assurance Society v Hyman [2000] 3 WLR 529, House of Lords, in which the fact of falling annuity rates from October 1993 was accepted as a material element (see per Lord Steyn at p534).  Accordingly, I have difficulty in finding R&SA’s statement persuasive. 

 AUTONUM 
The Theatre and Mr Rogerson assumed that Moncur Jackson was offering advice in the best interests of them both.  In light of Moncur Jackson’s presentation pitch (see paragraph 6) and that it was being paid a commission, this assumption is reasonable on their part, in as far as there is no basis for finding that they should not have accepted the representations made to them concerning the Pensions Act 1995. 

 AUTONUM 
The decision was made straight away at the first meeting when insufficient (if any) advice was given to the Theatre and/or the Trustees as regards their duties and the form of investment being undertaken.  

 AUTONUM 
The notes attached to the quotations (see paragraphs 14 and 20) given at the meeting on 10 April, and to the quotations in the cooling off documents, did not refer to or clarify the relationship between the pension and (falling) annuity rates.  No explanation was given as to how and why prevailing interest rates would be an important determination.

 AUTONUM 
Mr Rogerson was unable to contact R&SA satisfactorily when the cooling off notices were sent (see paragraph 23).

 AUTONUM 
The letter to Mr Seaman from Mr Jackson (see paragraph 16), even if sent, does not provide information summarising the meeting, explaining what advice was given, why the decisions made were made and the disadvantages/advantages of those decisions.  It does not explain that the amount of pension will depend on the annuity rates available.  

 AUTONUM 
R&SA has provided no evidence to show that relevant warnings were given orally or otherwise by Mr Jackson on R&SA’s behalf.  Indeed R&SA/Moncur Jackson have no written (or other record) of any instructions that were taken from or advice that was given to Mr Seaman, Mr Marwood or Mr Rogerson.

 AUTONUM 
The documentation provided was misleading and confusing in that in some instances it was addressed to the Trustees and in other instances the Theatre.  

 AUTONUM 
Moreover, further confusion arose by virtue of the fact that the transfer form was required to be signed by the individual member, Mr Rogerson.  The Plan’s definitive deed provides that the Plan was established to secure relevant benefits in respect of some or all of the Theatre’s employees.  It was not established as an individual plan for the member.  The Old Policy was between the Plan’s Trustees and R&SA.  Mr Rogerson’s signature, as a member, to the transfer of benefits is totally redundant and irrelevant.  The obligation to provide target benefits for the member lies with the Theatre and any investment decision with the Trustees.  Therefore it is only the Trustees (and not the member) who could validly make any decision as to whether the assets under the Old Policy could be transferred to the New Policy.  

 AUTONUM 
The subsequent documentation sent by R&SA in February 1998, looking for the Theatre and the Trustees to replace the existing rules providing for final salary benefits with a new set of rules catering for money purchase benefits, is also misleading.  R&SA is correct in its letter of 14 June 1999 explaining that this documentation was not required on the basis that, as the switch only invoked a change of investment vehicle and not a change in the benefits promised under the rules of the Plan, no deed of amendment or the Theatre’s consent was required.  The Deed of Amendment issued in February 1998 subsequently issued was intended to bring the Plan’s rules more into line with the New Policy but was not essential for the switch to be effective.  

 AUTONUM 
However, as R&SA has stated, it wanted to bring the Plan’s rules in line with the New Policy.  This is of course consistent with it having sold a policy providing pure money purchase benefits under a Plan providing final salary benefits.  R&SA’s submission that it did not know what benefits were provided under the Plan is further evidence that it failed to advise properly when selling its product.  The deed of amendment should have been sent immediately the New Policy was effective.  By failing to have sent the deed until February 1998 R&SA put the Theatre in a position whereby it was committed to provide final salary benefits under the Plan at all times but after 1997 only a pure money purchase investment vehicle was in place.  

 AUTONUM 
Looking more closely at the validity of this transaction ie Form A.  I do not find that Mr Seaman (Mr Rogerson’s signature having no effect) was sufficient to authorise the transfer.  The decision was not made by a majority of Trustees (as required having regard to the Plan’s rules and the Pensions Act 1995) but by one individual who in fact was not a trustee.  R&SA have referred to Part V rule 28, ie the Trustees’ power to delegate the decision to Mr Seaman.  However, at the time of obtaining the signature there is nothing to suggest that Moncur Jackson made any enquiries to ensure it was liaising with those who were authorised to make the investment decisions considered.  Furthermore, such delegation must be with the consent of the Theatre (and where that person is to give any receipt or discharge for any property payable, transferable or deliverable to the Trustees the production of a written authority to this effect will provide protection).  No evidence has been submitted that that delegation occurred, or that the Theatre’s consent was obtained.

 AUTONUM 
Some confusion has been brought about by the Theatre’s failure to appreciate who the Plan’s Trustees were and, when R&SA sent the ‘cooling off’ documents to the Theatre, these were passed to the member to deal with.  This suggests that the Trustees and the Theatre were not taking their duties in respect of the Plan sufficiently seriously at this time.  

 AUTONUM 
Nevertheless R&SA Theatre had a duty to provide the Theatre, (Mr Rogerson and/or the Trustees) with adequate information in a way which was clear, fair and not misleading, so that they could make an informed decision.  Further, R&SA could not take any actions which would be valid and effective without proper instructions from persons who were actually Trustees or persons properly authorised by them.

 AUTONUM 
Having considered the above, I find that R&SA failed to provide the Theatre (Mr Rogerson and/or the Trustees) with sufficient information in a comprehensible and timely way in order for them to make a balanced and informed decision. Further, I find that the actions initiated by R&SA to achieve a transfer from the Old Policy were ineffective because they were not taken by the persons who were the Trustees or persons properly authorised by them. For these reasons I uphold this part of the complaint.

 AUTONUM 
In its response to my preliminary conclusions, R&SA stated that it accepts that the decision to transfer the value of the paid-up (pre-April 1997) benefits under the Old Policy to the New Policy was inappropriate, especially with the benefit of hindsight - not because of falling annuity rates but because Mr Rogerson was so close to retirement at the time of the transfer.  But it stated in further submissions that this was not an admission that the Theatre was badly advised or misled.

 AUTONUM 
R&SA stated that, in an attempt to resolve the matter without further costs being incurred, it would be prepared to reverse the transfer in respect of pre-April 1997 benefits.  It would also be prepared to accept post-April 1997 contributions to the Old Policy in order to provide the same “target” pension as was being funded for prior to 6 April 1997, ie a non-escalating member’s pension of £17,762.00 pa plus a widow’s pension of £8,881 pa.  It would be willing to use some or all of the contributions that have been paid into the New Policy since April 1997 to offset such sums as are required to provide the aforesaid benefits.  The Trustees of the Plan would then remain liable for providing any additional benefits, including LPI increases on the post-6 April 1997 pension, and they would have to do this outside of the Old Policy.

 AUTONUM 
In response to the above, the Theatre stated that the Trustees would be responsible for LPI liability in respect of post-1997 payments.

 AUTONUM 
Finally, I have considered Mr Rogerson’s distress (see paragraph 2).  On the facts and in all the circumstances, I make the direction at paragraph 87 below on the basis that Mr Rogerson received wrong benefit statements after April 1997. 

COSTS

 AUTONUM 
The Theatre and Mr Rogerson have requested that I direct that they shall be compensated for the costs that they have incurred.  R&SA does not believe that, in light of its offer to resolve this dispute, it would be appropriate for me to award costs, especially because it agreed to and has investigated this matter in accordance with its own complaint handing procedures and because my service is free for those who are dissatisfied with the outcome of R&SA’s investigation.

 AUTONUM 
The question as to whether I had jurisdiction to order that complainants’ legal expenses be paid by the respondents was considered in Nicol & Andrew Ltd v Brinkley [1996] OPLR 361.  It was held that I had such jurisdiction.  However, the advisory and investigatory facilities offered by OPAS and my office respectively are such that complainants do not reasonably need to seek professional advice before bringing a complaint or referring a dispute for investigation.  Accordingly, I only award costs in exceptional circumstances.  

 AUTONUM 
The Theatre has submitted invoices indicating that it has incurred total costs of just under £13,000.  Of these costs, I find that approximately £6,400 were incurred by the Theatre in connection with taking advice in respect of its rights of action against R&SA in respect of the New Policy.  The remaining costs I consider would have been incurred in any event or did not reasonably need to be incurred to bring this complaint. 

 AUTONUM 
Mr Rogerson has submitted an invoice indicating that he incurred costs in the sum of £2,115 in respect of the policies.  

 AUTONUM 
Having regard that I have upheld that part of the complaint as it relates to the transfer of assets, I consider that costs of £3,200 and £1,057.50 were incurred by the Theatre and Mr Rogerson respectively as a direct result of R&SA’s maladministration, and would not have otherwise arisen.  Further, on the particular facts and circumstances of this case, and in light of the complexity of the issues, exceptionally, I am prepared to make a direction to compensate the Theatre and Mr Rogerson in this regard. 

DIRECTIONS

 AUTONUM 
I direct that R&SA shall, as soon as reasonably practicable, reinstate the Old Policy so that the Scheme shall be put in the position that it would have been in had the assets which accumulated in the Old Policy never been transferred to the New Policy, and had the Old Policy continued in operation until Mr Rogerson’s normal retirement.   

 AUTONUM 
For the avoidance of doubt, R&SA is not obliged to accept increased contributions with a view to effecting through the Old Policy benefits increasing in line with LPI attributable to payments for employment on and after 6 April 1997.  However, the Scheme Rules are deemed to include provision for LPI (see paragraph 39 above) and accordingly the Theatre remains liable to make  such contributions as are necessary to the Scheme in this respect.

 AUTONUM 
Any contributions required by R&SA from the Theatre to satisfy my direction at paragraph 81 above may be satisfied from the employer and employee contributions paid to the New Policy on and after April 1997.

 AUTONUM 
In the event, after satisfaction of the above directions, that there remain any funds in the New Policy, R&SA shall forthwith transfer them to the Scheme. 

 AUTONUM 
My direction at paragraph 81 above is without prejudice to any agreement that the parties may wish to enter into to provide that the Old Policy shall grant specified benefits.  Paragraphs 83 and 84 apply.

 AUTONUM 
R&SA shall pay the Theatre any initial and renewal commissions incurred for whatever purpose in respect of the New Policy by the Theatre whether directly or by way of deduction through the New Policy.  However, R&SA may offset any renewal commissions payable in respect of the Old Policy from the date of its reinstatement.

 AUTONUM 
R&SA shall pay Mr Rogerson £100 within twenty-eight days of the date of this Determination.

 AUTONUM 
R&SA shall pay the Theatre £3,200 within twenty-eight days of the date of this Determination.

 AUTONUM 
R&SA shall pay Mr Rogerson £1,057.50 within twenty-eight days of the date of this Determination.

DR JULIAN FARRAND

Pensions Ombudsman

29 March 2001
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