J00639


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr C Davison

	Plan
	:
	Trattles & Rushforth Limited Retirement Security Plan

	Trustees
	:
	The Trustees of the Trattles & Rushforth Limited Retirement Security Plan

	Employer
	:
	Trattles & Rushforth Limited (the Company)

	Administrators
	:
	Century Life plc

Marsh Financial Services Limited


THE COMPLAINT (dated 26 February 2000)
 AUTONUM 
Mr Davison has complained of injustice as a consequence of maladministration on the part of the Trustees, the Employer and the Administrators because, although the Plan wound up in deficit, no attempt was made to recover the debt from the Employer.  Mr Davison has been unable to transfer his benefits out of the Plan.

MATERIAL FACTS

 AUTONUM 
The Plan was established by an Interim Declaration of Trust dated 1 May 1987 and Definitive Declaration of Trust dated 31 July 1989.  The Plan was discontinued in 1991.

 AUTONUM 
Mr Davison’s wife wrote to the DHSS in March 1994 

“Nearly one year ago I contacted you with regard to the discontinuance of my husband’s pension scheme … You informed me at that time that a transfer figure had been forwarded to Century Life plc who are the trustees of this scheme.


On the 11.5.93 I contacted Century Life by letter giving details as you said.  To date I have received no reply.  I did contact you again in July 1993 and you spoke to someone at Century Life who were going to contact me.  Can you please forward to me a contact name and address at Century Life, as I have not heard from them.


It is now nearly three years since this scheme was finished.  All we want is for the amount to be transferred to a private pension so that my husband can retire at 60 instead of 65.”

 AUTONUM 
Mrs Davison wrote to Century Life in March 1994 requesting details of a transfer value and Mr Davison wrote in May 1995.  In the meantime, following the Plan’s discontinuance Mr Davison had taken out a personal pension plan with National Provincial.

 AUTONUM 
Eventually, in 1999 Mr Davison received a letter from the Trustees informing him 

“As you may recall, this scheme was closed to all employees in 1991.


In order that your individual entitlement can now be assigned directly to you, the trustees have now decided to fully wind up this scheme.  As a result, the purpose of this letter is to outline how your benefits will be assigned.”

The letter went on to explain that the contracted out benefits had been secured by payment of Accrued Rights Premiums (ARPs) to the DSS.  The excess over the guaranteed minimum pension (GMP) was to be secured by transfer to a Group Section 32 Buy Out Policy.  However, the letter also explained 

“The insurers have reported that the total value of the assets will be less than that required to give the pension benefits which had accrued in respect of your service with this scheme.


Based on your length of scheme membership, your additional pension benefits would have provided a transfer value of £3,243.35, however this has had to be reduced to £225.04.” 

The letter went on to explain that because the Scheme had only run for four years, the costs of setting up the Scheme had been recouped over a much shorter period than expected.  This, together with the annual administration charge levied by the insurer, had reduced the fund.  Mr Davison contacted the pensions advisory service, OPAS, who wrote to Century Life and the Trustees on his behalf.

 AUTONUM 
In November 1999 Mr Davison received notification from Century Life plc that the Scheme had been wound up and the value of his benefits had been transferred to a Group Buy Out Policy held by Century Trustee Services Limited.

 AUTONUM 
Trattles & Rushforth Ltd (the principal employer) notified Crown Financial Management in March 1991 of their intention to discontinue the Scheme.  They were unhappy that Crown Financial Management had said it would take at least 18 months to wind up the Scheme because of the delay in obtaining contracted out figures from the DSS.  On 13 August 1991 Crown Financial Management wrote to the Trustees “As at 12th August 1991 the account value of the fund was £43502.43 and the underlying surrender value was £26370.57.”

 AUTONUM 
Century Life plc wrote to the Trustees on 29 July 1993 enclosing the discontinuance benefits and informing them “The surrender value of the scheme is £26474.83 using unit prices of 27rd July 1993.  You will note from the attached schedule that the cost of securing full contractual benefits is £56670.34.  There is therefore a potential shortfall of £31195.51.  The shortfall quoted has not been provided in accordance with GN19 and has not, therefore, been certified by the Actuary … Due to the fact that this scheme will be affected by the Employer Deficit Legislation I have enclosed a copy of our guidance notes, the implications of which I suggest you discuss with your financial advisor.” 

 AUTONUM 
Century Life plc wrote to the Trustees again on 8 April 1994 providing a schedule of the members’ benefits at the date of leaving and normal retirement age.  The surrender value of the fund was given as £16,775.78.  The letter notes 

“The Government has published regulations, effective from 1st July 1992, which will affect all final salary pension schemes which wind-up on or after that date.


The Regulations provide that, where a scheme is wound-up on or after 1st July 1992 (including those schemes where the decision to wind-up was taken before this date), and has insufficient assets to provide the members’ full entitlement to benefits, any shortfall will be a debt due from the employer to the scheme.  In such circumstances, it is the Trustees responsibility to take all necessary steps to recover the debt from the employer.” 

The letter noted that there was a potential shortfall of £18,174.45 and informed the Trustees that they were required to request the Scheme’s Actuary to certify the amount of the deficit once they had decided the date of certification.  Century Life plc recommended not paying money out of the fund until equalisation of benefits and the shortfall situation had been resolved, but they suggested that members should be informed of the circumstances.

 AUTONUM 
In July 1995 the Trustees appointed Bowring Financial Services Ltd (Bowring) to act for them.  Century Life plc provided Bowring with a copy of their letter of 8 April 1994 regarding the potential shortfall.

 AUTONUM 
In December 1997 Century Life plc provided the Trustees with the relevant forms for winding up the Scheme, paying the ARPs and transferring to the Group Buy Out Policy.  They also asked that the Trustees confirm that the deficit would not be paid by the employer.

 AUTONUM 
On 13 January 1998, J & H Marsh & McLennan (Marsh) (pension consultants for John N Dunn Ltd, the parent company of Trattles & Rushforth Ltd) wrote to Century Life plc asking them to advise of the implications of not paying the deficit.  Century Life plc replied on 16 February “If the Trustees do not take all necessary steps to recover the debt from the Employer then they may face legal action from members (at some time in the future) who have not received their full pension entitlement.  In addition, if the deficit is not paid then each member will receive a scaled-down transfer value based on pro-rata of the Fund and we will assume the Trustees have received member acceptance to reduced benefits.”

 AUTONUM 
On 26 February 1998 Century Life plc wrote to Marsh

“Following the Trustees’ request for the Deficit on the above scheme to be certified I have pleasure in enclosing the certificate for your records and safe-keeping together with the schedule of benefits.


You will note that the scheme is in deficit by £27,418 in accordance with the Deficit Regulations.”

 AUTONUM 
Century Life plc then wrote to the Trustees c/o Marsh on 23 June 1998 “We write with reference to previous correspondence in respect of [the Plan] which commenced winding up on 5 April 1991.  We are concerned to note that, despite issuing our initial details of member benefits on 20 April 1994, the winding up of the scheme is not progressing.  This position cannot be allowed to continue.” The letter then gave the Trustees two options: to provide Century Life plc with the necessary instructions to wind up the Scheme; or Century Life plc reserved the right to levy charges.  The letter also warned that Century Life plc believed that the Trustees were not complying with the requirements of the Pensions Act 1995 and that they may be reported to the Occupational Pensions Regulatory Authority (OPRA).

 AUTONUM 
Marsh responded on 6 July explaining that although Trattles & Rushforth Ltd was still a trading company the majority of its shares were now owned by John N Dunn Ltd.  John N Dunn Ltd had not agreed to take liability for the Scheme.  They noted that, because of the change in ownership of the Company, the Trustees were unable to pay the deficit of £27,418.  They also asked for further detail of the types of legal action that could be taken against the Trustees and for details of the reduced benefits.  Century Life plc responded on 13 July 1998 explaining that since the Company still existed it remained the Trustee of the Scheme and must take steps to recover the debt from the Employer.

 AUTONUM 
Century Life plc wrote again on 15 July 1998 confirming the surrender value at £2,042.20 and providing a schedule of the members’ full transfer values at 21 March 1997.  They confirmed that the deficit at 21 March 1997 was £27,418 but that this had reduced to £26,762.27 because the fund had grown whilst the members’ transfer values had remained unchanged.  The letter went on to say “Our belief that by not paying the deficit of £27,418 and not increasing member’s transfer values to a current value then the Trustees are actually paying scaled down benefits and member’s are not receiving value for money.”

 AUTONUM 
On 21 December 1998 Marsh wrote to Century Life plc requesting further information on behalf of the Trustees:

“(a)
Has there been any refund of contributions made to any members.  If so, how much, for whom, and when?

(b)
What charges or penalties have been made to the scheme to result in the value of contributions paid in (employee contributions only) reducing to the figure shown above (£2,042.20)?

(c)
Please advise of the level of employer contributions paid to the scheme?

(d)
What benefits need to be guaranteed under the scheme?

They also asked what the position of the current directors of the company was in terms of acting as trustees.  They asked if the current directors faced any legal action from employees.  Finally they asked where the contributions had been invested and how the fund had performed and if this was the reason for the drop in fund value.  The letter ends 

“It has now been more than two years since the Trustees first approached Century Life to formally discontinue the scheme and pay out members’ benefits.  Despite a considerable amount of correspondence to your office, I feel that we are no further forward as you simply indicate that some of the information requested is not available on your records.

As a result, I have been formally instructed by the Company that unless satisfactory answers to these points have been received by the 18 January 1999, legal proceedings will be taken.”

 AUTONUM 
Century Life plc responded on 4 January 1999 with the information regarding the contributions and investments.  Marsh sent a facsimile to Century Life on 12 April 1999 confirming that the Trustees and the Company had agreed that the Company could not afford the deficit and that scaled down benefits should be allocated to the members.  The Trustees asked if the deficit would be calculated at a specific date and if it would change in the future; if the members did not take action, whether they had to accept the scaled down benefits or would the Trustees have to pay the deficit at a future date; if the members accepted the scaled down benefits could they later claim a part of the deficit; if the Trustees allocated individual policies for the members, did they have to notify the members, and what documentation was required by Century Life to wind up the Scheme.

 AUTONUM 
Century Life plc explained that the deficit had been certified on 21 March 1997 as £27,418 and that that was the amount the Trustees must seek from the Employer.  They also explained that the Trustees must advise the members that they were not receiving their full entitlement.  If the members accepted the benefit, it was their decision but the debt remained a liability of the Employer.  The letter went on to say “… the deficit amount will not change, however the transfer value has been established as at 21 March 1997 and therefore is already 2 years old.  If the deficit was settled there would then be a moral issue between the Trustees and the Employer whether further monies could be made available to bring each members entitlement up to a current value.”

 AUTONUM 
The Trustees then asked, via Marsh, if the members had to be told the actual amounts they would have received compared with the lesser amounts.  Century Life plc confirmed that the members must be advised of their full entitlement as well as the amount they were being offered.

 AUTONUM 
A Trustees’ meeting was held on 18 June 1999 and it was resolved that the deficit would not be paid and that Century Life plc should be instructed to issue individual policies for the members.

 AUTONUM 
In response to a previous complaint to my office, the Trustees and the Employer agreed to make good the shortfall.  Marsh (now Marsh Financial Services Limited) requested the current value of the shortfall from Century Life plc on 1 August 2000.  A cheque for £27,418 was sent to Century Life plc on 1 February 2001.  Trattles & Rushforth also propose to increase the members’ transfer values as at March 1997 by “the current bank base rate of 6%”.

CONCLUSIONS

 AUTONUM 
Section 144(1) of the Pension Schemes Act 1993 provided that “If, in the case of an occupational pension scheme which is not a money purchase scheme, the value of the scheme’s liabilities exceeds the value of the assets, then the amount equal to the excess shall be treated as a debt due from the employer to the trustees of the scheme.” These provisions were introduced, initially, by an amendment to s58B of the Social Security Pensions Act 1975 and came into force on 29 June 1992 (SI 1992/1532).  Section 144 of the Pension Schemes Act 1993 has since been replaced by section 75 of the Pensions Act 1995.

 AUTONUM 
It was made very clear to the Trustees that they had a duty to try to recover the deficit from the Employer.  This is a situation where the principal employer and the trustees are the same body.  Nevertheless, this does not remove any of the responsibilities of the Trustees faced with a scheme winding up in deficit.  The legislation is quite clear; there is a debt on the Employer, and the Trustees have a duty to attempt to recover it.  The Employer made a promise to the Scheme members regarding the provision of a certain level of benefit, and they cannot simply walk away from this promise.  The Employer is still a trading company, regardless of who owns the shares, and yet no attempt was made to meet the deficit.

 AUTONUM 
I have seen no evidence to show that the Trustees seriously attempted to recover the debt.  In fact some of the correspondence between Marsh and Century Life plc suggests, disturbingly, that the Trustees hoped to get away with reducing the members’ benefits without telling them.  This was not a responsible way for the Trustees to behave and does not suggest that they were acting ‘in the best interests’ of the members, as they are required to do.  The Trustees appear to have been quite incapable of separating their actions as company directors and as pension scheme trustees.

 AUTONUM 
The actions of the Employer and the Trustees amount to maladministration on their part, in consequence of which Mr Davison has undoubtedly suffered injustice.  He has not been given his full entitlement under the provisions of the Scheme nor has he been able to transfer his benefits to another scheme.  The shortfall was certified as at 21 March 1997 which now means that Mr Davison’s transfer value is some three years out of date.  Even if the Employer was now to meet the certified shortfall, Mr Davison will suffer a financial loss because his transfer value has been ‘frozen’ and he has been unable to invest it elsewhere.  In addition, there has been the considerable distress and inconvenience of having his benefits held in limbo for nine years.  In view of this, I uphold Mr Davison’s complaint against the Employer and the Trustees.  I am aware that the Employer and the Trustees have now agreed to pay the shortfall but this does not outweigh their past maladministration.

 AUTONUM 
I have also considered the proposal by Trattles & Rushforth Ltd that they pay interest on the transfer value of 6%.  This goes some way towards recognising that those members who wished to transfer their benefits out of the Plan have suffered a loss.  However, strictly, the member’s loss is related to the investment return he might have achieved on his fund by transferring it elsewhere.  I recognise that it would be almost impossible to quantify such a loss and a more practical solution should be found.

 AUTONUM 
I do not uphold the complaint against Century Life plc or Marsh Financial Services Limited because, as Administrators, they do not have the authority to act without instruction from the Trustees.

DIRECTIONS

 AUTONUM 
Accordingly, I direct that, in addition to making good the deficit as agreed, the Employer shall, within 28 days hereof, request Century Life to calculate Mr Davison’s transfer value at the current date.  They shall then compare this value with the March 1997 value plus simple interest at the base rate for the time being quoted by the reference banks.  They shall then offer Mr Davison the option to transfer the higher of the two figures to a pension provider of his choice. 
 AUTONUM 
In view of the fact that this complaint has not been upheld against Century Life and that the Scheme was wound up contrary to their recommendation, all costs incurred by Century Life in assisting the Employer and the Trustees to comply with these directions shall be met by the Employer and the Trustees.  The Employer and the Trustees shall also pay Mr Davison a sum of £100 as redress for the distress and inconvenience caused by their actions.

DR JULIAN FARRAND

Pensions Ombudsman

22 March 2001
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