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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr J B Cameron

	Plan
	:
	The Digital Equipment Co. Limited Pension Plan

	Trustees
	:
	The Trustees of the Digital Equipment Co. Limited Pension Plan

	Employer
	:
	Digital Equipment Co. Limited (Digital) 

(now Compaq Computer Limited) (Compaq)

	Administrators
	:
	Hogg Robinson Financial Services Limited (Hogg Robinson)

(now Paymaster (1836) Limited) (Paymaster)


THE COMPLAINT (dated 20 February 2000)
 AUTONUM 
Mr Cameron has complained of injustice as a consequence of maladministration on the part of the Trustees, Digital and Hogg Robinson, as follows:

(i) he received incorrect transfer value quotations from Hogg Robinson,

(ii) there were excessive delays in providing information,

(iii) there were excessive delays in dealing with his requests to transfer,

(iv) Digital improperly attached conditions to his receipt of benefits due to him,

(v) the Trustees did not comply with the requirements of Plan Rule 2(2), ie to ascertain from the Plan actuary whether additional Employer contributions were required on augmentation of members’ benefits.

MATERIAL FACTS

 AUTONUM 
In September or October 1991 Mr Cameron consulted Mr J H Barlow, who at that time worked for Christie Group Financial Services.  Mr Barlow has stated “The administrators of the Digital Pension Plan, Hogg Robinson, released details of Mr Cameron’s preserved benefits to me, on Mr Cameron’s authority, on or about the 16th of October 1991.  After carefully considering the information provided by the administrators I wrote to Mr Cameron setting out my advice that he would be best served by transferring the cash equivalent of his preserved benefits to a Section 32 Transfer Plan and that Norwich Union offered such a contract.”  Mr Barlow explained that his advice was based on the high level of Protected Rights shown in the figures supplied by Hogg Robinson.  He also stated that a second consultation took place early in 1992 at which he advised Mr Cameron to wait until he was aged 60 before transferring because of the actuarial reduction which “would be applied should he transfer before his sixtieth birthday.”

 AUTONUM 
On 10 May 1993 Mr Cameron wrote to Hogg Robinson requesting an updated statement and explanatory schedules relating to his rights in the Plan.  On 14 May 1993 Martin Perry Associates (Mr Cameron’s Consultant Actuary) wrote to Mr Cameron’s solicitors:

“One key issue is the value to be placed on Mr Cameron’s actual leaving service benefits which I have assessed as £54,000 in (ii) on page 3.  From my experience of the Digital Plan, I would not be surprised if Digital came up with a revised transfer value (applicable at the present time) of somewhere in the region of £74,000.  This is because, in other cases involving former Digital employees, my firm identified errors in Digital’s past calculation of transfer values; as such, the October 1991 figure of £41,804.20 might (on requote) rise to £74,000.


If Digital’s figure for this item is, say, £74,000 then frankly I could not argue against it and my assessed value of pension rights forgone by Mr Cameron would reduce from £49,500 to £30,000.  By contrast, the use of the Industrial Tribunal guidelines would give a figure (comparable to £30,000) of £34,500 (ie £26,230 with 9% interest from February 1990 to May 1993).”

 AUTONUM 
Hogg Robinson responded on 17 May 1993, quoting an early retirement pension at 25 May 1993 (age 60) of £6,152.67 pa; a pension at normal retirement age (age 65) of £7,792.93 pa (not guaranteed) or a transfer value of £52,435.56.  The letter noted “Britannia Life have contacted us upon your behalf with regard to this option and we are currently in the process of replying to them.  Please note that the value quoted above is guaranteed for 3 months only from the date of this letter.”

 AUTONUM 
Mr Cameron also received a letter from the transfer bureau at Hogg Robinson dated 17 May 1993.  This stated 

“Hogg Robinson have been appointed by the Trustee to administer any transfers from the plan and offer advice to those members with a right to a deferred pension.  The enclosed leaflet entitled “Your Pension Transfer” has been designed to help you understand the choices open to you as a member of the Plan.


We also offer an illustration for a transfer into an individual policy only where we consider there is a reasonable prospect of improving upon your benefits under the existing Plan.  Having made such a comparison, we feel it is inappropriate for you to transfer to an individual policy.”

 AUTONUM 
On 8 June 1993 the Britannia Building Society wrote to Mr Cameron confirming that they had obtained the required information to advise on the viability of a transfer.  The letter notes “I have a prepared set of figures on file, but in fact they are recommending that the transfer should not proceed, as the expected pension might not be enhanced. This does not mean that you may not proceed, but they are of the opinion that your pension is likely to be adequate as it stands.”

 AUTONUM 
On 30 July 1993 Martin Perry Associates wrote to Hogg Robinson on Mr Cameron’s behalf requesting additional information.  Hogg Robinson were asked for 

“comments on the following points assuming Mr Cameron were to take up benefits on 1 September 1993:

(a)
What would be the initial rate of pension assuming no cash commutation?

(b)
What is the maximum amount of cash commutation that may be taken?

(c)
What commutation factor would apply?

(d)
What commutation factor would apply if Mr Cameron were a woman?

(e)
What attaching benefits apply to the “In-house AVC Pension” eg 5 year guarantee, spouse’s pension, discretionary increases?

(f)
What pension will be paid (up to age 65) in respect of the “State Pension – Supplement for men” as notified to members in the attached extract from the Digital Pension Plan Booklet?  What attaching benefits apply to this supplement eg 5 year guarantee, spouse’s pension, discretionary increases?

(g)
To what portions of the pension are discretionary increases applied? For example, to all pension up to age 65 and non-GMP thereafter?”

 AUTONUM 
Hogg Robinson responded on 18 August 1993, quoting a pension of £7,281.24 pa, a maximum cash commutation of £21,739.37 and confirming that the commutation factors were the same for men and women.  They also explained that the in-house AVCs attracted the same benefits as the main scheme benefits, 60% spouse’s pension, 5-year guarantee and discretionary increases.  The letter then explained “The Temporary Extra Pension (TEP) payable until age 65 is equal to the single person’s Basic State Pension (currently £2917.20 pa) and will be increased each year accordingly.  It has no attaching spouse’s pension and is not guaranteed.”

 AUTONUM 
SBJ (formerly Martin Perry Associates) wrote to Mr Cameron on 17 September 1993 “I have to say that Hogg’s pension figure of £7,281.24 pa (given in their letter of 18 August) payable from 1 September 1993 is, unless it includes the TEP, frankly amazingly high and just not consistent with the pension of £6,152.67 pa from age 60 quoted in their letter of 17 May 1993.”  The letter went on to suggest there may have been a misprint and the figure should have been £6,281.24 pa or that it included the TEP, in which case SBJ felt it was too low.

 AUTONUM 
On 11 October 1993 Mr Cameron asked SBJ to clarify the situation regarding the TEP, including whether it dated from his 60th birthday or the date he claimed the pension.  Hogg Robinson wrote to SBJ on 29 October 1993 confirming that a TEP of £2,917.20 pa was included in the pension figure of £7,281.24 pa.  On 1 November 1993 SBJ queried the various pension figures which had been quoted in Mr Cameron’s Notification of Deferred Pension, the first illustration for early retirement and the second illustration for early retirement.  Neither SBJ nor Mr Cameron received a response from Hogg Robinson and, when the request for clarification was pursued, they were told that the matter had been passed to Digital.

 AUTONUM 
Hogg Robinson then wrote to SBJ on 3 December 1993 explaining that the first illustration they had provided for early retirement dated 17 May 1993 had not included an early retirement factor.  This omission had been corrected in their letter of 18 August 1993.  The letter ended “Please accept my apologies that this has been the case and for the inconvenience this has caused.  Leading on from this is the point you have made in section (b) of your letter.  At present, the basis on which the member’s entitlement should be calculated is being considered by the Trustees of the Plan who are seeking appropriate advice.  As yet no decision has been reached and it may be necessary for the matter to be formally considered at the forthcoming Trustees meeting.  Once I am advised as to how to proceed I shall contact you accordingly.”

 AUTONUM 
SBJ then raised the issue of equal treatment in a letter to Hogg Robinson dated 6 December 1993.

 AUTONUM 
Following continued correspondence between SBJ, Digital and their solicitor and Mr Cameron, Digital wrote to Mr Cameron on 17 March 1994 confirming that the Trustees had agreed that “benefits should be calculated in line with the formula that applied to post-1990 leavers.”  The letter also confirmed that the necessary information had been supplied to Hogg Robinson to enable them to calculate Mr Cameron’s benefits.  SBJ wrote to Mr Cameron on 23 March 1994 explaining that they were unable to tell from the Digital letter what had been agreed and the only way to tell was to obtain figures from Hogg Robinson.

 AUTONUM 
Mr Cameron approached the Pensions Ombudsman’s Office on 23 March 1994 and was advised, in the first instance, to take his complaint to OPAS, the pensions advisory service.  Mr Cameron’s papers were then passed to OPAS, who contacted him on 13 April 1994 to advise that his case had been passed to an adviser.

 AUTONUM 
On 28 April 1994 the Britannia Building Society wrote to Mr Cameron “We have now received a reply from Digital, and as you will see from the enclosed copy of what they sent, the figures are quite different from the original response last year.  As I disclosed to your wife on the phone, Britannia Life can not consider taking on the transfer given the very short term available to reinvest the transfer value.”

 AUTONUM 
Hogg Robinson wrote to Mr Cameron on 2 June 1994 quoting figures for retirement on 25 May 1994.  These included a pension (including AVC pension) of £6,674.23 pa or a cash sum of £26,424.22 with a reduced pension of £4,073.42 pa.  The letter explained “In addition to the above a Temporary Extra Pension, currently amounting to £2995.20 pa, would be paid until your 65th birthday.”

 AUTONUM 
Mr Cameron wrote to the Trustees on 7 July 1994 pointing out that he had been entitled to a pension since his 60th birthday on 25 May 1993.  His letter notes 

“I had wished to take a lump sum payment and my Pension from that date.  I made enquiries early in May, 1993, but I was given incorrect information then and, throughout the whole of 1993, both my Actuary and I continued to be given incorrect information.

Up to 4th May, 1994, I had no correct information whatsoever, and until 15th June, 1994, I had incomplete figures from the Trustees.  The figures which were then produced are now being checked by my Actuary.  Through this wrongful treatment by the Trustees, I have been unable to claim my rightful pension from my 60th birthday.


In addition, I have been obliged to incurr [sic] the expense of employing an Actuary.

Now that I have at last received Pension figures for 1993 and 1994 from the Trustees, I wish to give notice that I require immediate payment of the following:

1. The tax free lump sum of £25,166.04 as at 25th May, 1993, together with interest for 1 year at 8%.

2. Twelve months payment of annual pension of £3,951.78 + TEP of £2,917.20, a total of £6,868.98, for the period 25th May, 1993 to 25th May, 1994, with Compound Interest over that period at 8%.

N.B.
Interest on both the above items will continue to accrue as from the 26th May, 1994, at 8% p.a.  until payment is made.

3. My Actuary’s fees for his work in obtaining the correct figures for me from the Trustees.

4. My own expenses incurred over the period as a result of the Trustees’ failure to supply me with correct and full information when I first made enquiries.”

 AUTONUM 
On 29 June 1994 SBJ wrote to Mr Cameron 

“Hogg Robinson have quoted a transfer value of £72,342.45 as valid until 12 July; after that date, they will move to their revised transfer value basis which will reduce the transfer value available by some £7,000.

The figure of £72,342.45 certainly ties in with my original calculations and, from other contact with former Digital employees, I am aware that Digital has amended the transfer value basis with similar downward changes in transfer values.

Clearly, if you have decided to transfer your pension rights away from the Digital Plan, it would certainly make sense to accept the higher sum which would require you to complete Hogg Robinson’s transfer forms before 12 July.

Doubtless Britannia Life will have been checking the transfer value against the alternative, immediate pension that is available; all I would mention is that I am not yet totally convinced that Digital’s transfer values make full allowance for the “Temporary Extra Pension” and, if you were still considering a transfer, it might be useful to ask Britannia Life to research this point.”

 AUTONUM 
On 10 July 1994 Digital wrote to Mr Cameron regarding his benefits had he retired on his 60th birthday.  They quoted a pension of £6,371.59 pa or a cash sum of £25,166.04 with a reduced pension of £3,951.78 pa.  A transfer value of £85,775.88 was also quoted, guaranteed up to 24 August 1993.  Mr Cameron followed up his letter of 7 July 1994 to the Trustees on 29 July 1994.  On 5 August 1994 Digital wrote to Mr Cameron explaining that to pay his pension backdated to his 60th birthday would represent an augmentation, for which the Trustees had needed to seek approval from Digital.  Digital had agreed to Mr Cameron’s request and proposed to pay

(i) a tax free cash sum of £25,166.04 plus interest at 8% pa between 25 May 1993 and the date of payment,

(ii) a reduced pension of £3,993.00 pa, being the pension available after commuting the above sum in May 1993, together with the relevant increases which would have been made if the pension had been in payment,

(iii) back-payment of pension between 25 May 1993 and the date of payment with interest at 8% pa,

(iv) temporary pension of £2,995.20 pa until age 65.

Mr Cameron was asked to return some forms, completed and signed by himself and his wife within 30 days of the date of the letter.  The forms required Mr Cameron and his wife to agree that these payments were in full and final settlement of their claims, now and in the future, against the Plan and Digital.  Also that the figures represented their correct entitlement from the Plan.

 AUTONUM 
On 18 August 1994 Mr Cameron wrote to Digital asking why he had not received a copy of the Trustees’ Annual Report to Members.  Digital replied on 25 August 1994 that a copy had been sent to him but, since he had not received it, they enclosed another.  The letter also reminded Mr Cameron that the 30-day period for response to Digital’s letter of 5 August 1994 expired on 5 September 1994.

 AUTONUM 
On 25 August 1994 Mr Cameron’s solicitor wrote to Digital informing them that Mr Cameron did not wish to accept the pension as set out in their letter of 5 August 1994 but proposed to “take a transfer of his fund for the value applicable in May of last year.”  The letter goes on “You may be aware that our client’s transfer agent, Britannia Life, asked for a transfer value as at that date but was given a figure by you of some £30,000.00 less than the true figure.  Had the correct figure been given, our client would have proceeded with the transfer as that time.”  On 19 October 1994 they wrote to Digital “Further to our letter of the 25th August 1994, we hereby give you notice that unless you confirm within the course of the next 7 days that you will transfer our client’s fund to a pension fund of his choice, such transfer value being that applicable as at May of last year, we are instructed to issue proceedings without further reference to you.”  This letter was acknowledged by Digital but no further response was received by Mr Cameron or his solicitors.

 AUTONUM 
On 11 January 1995 Mr Cameron wrote to the Trustees asking which Plan Rule allowed them to place conditions on the receipt of his pension.  He was referring to the forms attached to the Trustees’ letter of 5 August 1994.  Mr Cameron also noted that the transfer value which had been quoted to his actuary and Britannia Life had differed over the period from October 1991.  He asked the Trustees to supply the transfer value as at the first day of each month between October 1991 and January 1995 and to explain the reason for the change in each case.  Mr Cameron referred the Trustees to the Occupational Pension Schemes (Disclosure of Information) Regulations 1986 as amended.  On 2 February 1995 Mr Cameron asked for a copy of the assumptions used by the Plan actuary when calculating transfer values.

 AUTONUM 
On 31 January 1995 the Trustees wrote to Mr Cameron explaining that the back-payment of his pension had been treated as an augmentation, requiring the consent of Digital.  Digital had agreed to the augmentation, subject to the conditions as set out in the forms.  The letter quoted the current transfer value as £62,955.11, which had reduced from £64,683.13 in September 1994.  The reasons given were: firstly, that Mr Cameron was older and it would cost less to purchase similar benefits and, secondly, that low inflation had meant that the pension revaluation had been lower, resulting in a lower pension and, consequently, a lower transfer value.  The letter also pointed out that the Disclosure Regulations provided that a transfer value could be requested once in every twelve months. 

 AUTONUM 
Mr Cameron responded on 2 February 1995 that the Trustees had not answered his initial question regarding the Plan Rule which allowed conditions to be attached to receipt of benefits.  On 7 February 1995 Digital sent Mr Cameron a copy of the assumptions used for calculating transfer values.  Under ‘retirement age’, the summary stated 

“Members who have left service on or after 1 July 1988 have been assumed to retire at age 60 without reduction, subject to the comment in B(2) below.” Section B of the assumptions covers discretionary benefits and states “Transfer values relate to guaranteed benefits under the terms of the Trust Deed and Rules, together with an allowance for certain discretionary benefits which may be awarded in the future.  The discretionary benefits which may be awarded and which are reflected fully in the calculation of transfer values, are as follows:

1. Increases to pensions in payment – allowance for these has been made as in A(c) above

2. For members who left service on or after 1 July 1988 the ability, subject to the employer’s consent, to draw an unreduced pension from age 60 where the member’s Normal Retirement Age is 65.”

 AUTONUM 
On 8 February 1995 the Trustees wrote to Mr Cameron reiterating the point that the back-payment had been an augmentation and denying that there had been any breach of fiduciary duty on their part. 

 AUTONUM 
On 17 November 1995 solicitors acting for Digital wrote to the Legal Aid Board pointing out that Mr Cameron had been able to take his pension since 1994 backdated to May 1993.  They questioned whether he was deliberately deferring his pension because of his application for legal aid. 

 AUTONUM 
In March 1996 Mr Cameron requested a copy of the assumptions adopted for calculating transfer values in May 1993.  These were forwarded to him on 11 April 1996.  The assumptions included an allowance for discretionary pension increases but not for retirement at age 60 with no actuarial reduction. 

 AUTONUM 
On 7 June 1996 Mr Cameron wrote to Hogg Robinson requesting clarification of the various transfer values he had been given and details of his maximum tax free cash sum.  He also wrote to the Trustees asking for a copy of the Deed of Variation which he said had been added following the equalisation of benefits for men and women.  The Trustees responded on 18 June 1996, noting that Mr Cameron had left service on 22 February 1990 and therefore was not affected by the equalisation requirements.  On 18 October 1996 Mr Cameron’s solicitors wrote to the Trustees disputing this statement and referring to the 1990/91 Trustees’ Report, which they said stated “the objective of equal treatment has always been a fundamental Digital principle, which has been reflected in the Digital Pension Plan for several years.”  The letter continued 

“However, in view of your statement contained in your letter to our client of the 18th June settlement of the question of transfer or pension to be paid must await the outcome of the wrongful dismissal action brought by our client against Digital Equipment Company Limited as it appears that it is important for the Court to make a decision regarding the date of termination of our client’s employment.  We would be grateful if you would confirm whether the figure quoted by you on the 12th July 1994 as the transfer value as at May 1993 included equalisation or not.” 


The Trustees confirmed on 13 November 1996 that the transfer value had not included an allowance for equalisation.

 AUTONUM 
On 22 April 1998 Mr Cameron wrote to Hogg Robinson requesting a quotation for his pension to start on 25 May 1998 (his 65th Birthday), if he were to take the maximum cash sum.  On 11 May 1998 Mr Cameron’s solicitors wrote to Hogg Robinson asking them to confirm that the Trustees had attached no codicil to the pension before Mr Cameron would sign an authority for them to pay his pension.  This was confirmed by the Trustees on 19 May 1998.  Mr Cameron received his pension with effect from 25 May 1998.  He elected to take the maximum lump sum of £24,593.20, which was paid on 5 June 1998, and a reduced pension of £6,438 pa.

 AUTONUM 
On 18 October 1999 Mr Cameron wrote to the Trustees asking for a copy of the Trust Deed and Rules which were in force at the date he left the Scheme, together with all subsequent amendments.  The Trustees sent copies of the requested deeds, excluding those deeds which concerned the appointment or removal of Trustees, on 7 December 1999.  On 5 January 2000 the Secretary to the Trustees wrote to Mr Cameron in response to his letter of 14 December 1999: 

“Obligatory equalisation came into effect on 17th May 1990 as a consequence of the Barber case which was heard in the European Court of Justice.  Along with most other occupational pension schemes in the UK, the Digital Pension Plan delayed altering its deed and rules until certain important details of the case became clear.  Equalisation of benefits was formally introduced into the Plan’s deed and rules by way of the 1993 Definitive Trust Deed and Rules dated 23rd December 1993 (a copy of which has been sent to you).  However, please note that in that period between 17th May 1990 and 23rd December 1993, the above case law prevailed over the then deed and rules so that there was equalisation of benefits in the Plan.”

TIME LIMITS
 AUTONUM 
Prior to September 1994 Mr Cameron had been receiving assistance from an OPAS adviser.  Following discussions with his OPAS adviser, it appears that Mr Cameron was left with the impression that action he was taking against Digital with regard to unlawful dismissal meant that he was unable to pursue his case with the help of OPAS nor could he bring a complaint to the Ombudsman.  This appears to have arisen from a misunderstanding of the application of section 146(6) of the Pensions Schemes Act 1993, which prevents a complaint being made to the Ombudsman if proceedings have begun in any court in respect of matters which would become the subject of an investigation.  The OPAS adviser appeared to believe that Digital had made an offer with regard to Mr Cameron’s pension subject to his withdrawing his action for unlawful dismissal and that this brought his complaint within the terms of section 146(6). 

 AUTONUM 
On 12 September 1994 the OPAS adviser wrote to the Deputy Chief Executive 

“I enclose the papers for the above case as Mr (and Mrs) Cameron have withdrawn their complaint to OPAS.  The reason for this is because they are pursuing a claim for unlawful dismissal against DEC through the courts.  I have stressed to them on many occasions that if their pension complaint also became subject to legal action then OPAS would have to with draw from the action.

This has now happened as DEC made an offer on the pensions side to Mr Cameron as long as he drops his legal action regarding his “dismissal”.  Mr Cameron has now decided to pursue his pension complaint through the court as well.

I am not returning the papers via my Regional Organiser as Hogg Robinson are the administrators of the DEC scheme and are on the periphery of Mr Cameron’s complaint.”

 AUTONUM 
Mr Cameron applied for legal aid to take the matter of his pension through the court rather than pursue an application to the Ombudsman.  The adviser also wrote to Digital on 12 September 1994 confirming that Mr Cameron had withdrawn his complaint from OPAS. 

 AUTONUM 
Under Regulation 5(1) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996, a complainant has a period of up to three years from the act or omission, which is the subject of his complaint, in order to bring his case to the Ombudsman.  However, Regulation 5(3) provides for a discretion to extend this period where “… in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute referred before the end of the period allowed under paragraphs (1) and (2) …”  In this case, where the delay in bringing the complaint is based on a mistaken interpretation of section 146(6), it was reasonable for Mr Cameron not to bring his complaint before he did and it has been accepted for investigation on those grounds. 

TRUST DEED AND RULES AND LEGISLATION
 AUTONUM 
At the time Mr Cameron left the Plan, the governing document was the Deed of Amendment dated 27 July 1988, which provides that “With effect from 1st July 1988, the Plan shall be administered in accordance with the booklet (“the Booklet”) a copy of which is attached to this Deed, and the contents of the Booklet shall form part of the provisions of the Plan and shall override anything in the Trust Deed and Rules that is inconsistent with them.” 

 AUTONUM 
The 1988 booklet provides 

“You may retire from age 50 and take an immediate pension.  Your pension will be calculated in the same way as a normal retirement pension, based on your Final Pensionable Salary and Pensionable Service at this earlier date.  The pension will then be reduced by 4% per year (1/3% per month) between early retirement and age 60.  You may also be able to take advantage of the tax-free lump sum option if you take early retirement.”  


The booklet also provides 

“Although women and men can both retire from the Plan at any time between the ages of 60 and 65, State pensions are payable only on retirement at State Pension Age.  Women members of the Plan will, therefore, have a State pension available immediately on retirement from age 60.  For men who retire at or after that age, Digital will pay a supplement until they reach age 65.” 


In the section on ‘Benefits on Leaving’ for members with two or more years Pensionable Service, the booklet provides

“a pension based on your Final Pensionable Salary and Pensionable Service at the date of leaving, preserved in the Plan until you retire.  This preserved pension will be increased each year until retirement as some measure of protection against inflation (see below): or have the value of your preserved pension transferred to a new employer’s plan (if approved) or to a personal pension: or use the value of your preserved pension to buy an annuity from an insurance company, known as a “buy-out” policy.”

 AUTONUM 
The Deed of Amendment and Booklet were replaced in their entirety by the Deed and Rules dated 18 September 1990.  Schedule I Rule 2 provides 

“(1)
A Member who leaves Pensionable Service before his Normal Retirement Date shall (subject to the other alternatives mentioned in Rule 1 of this Schedule) become a Deferred Pensioner and receive the benefits set out in (2) below (“Partial Benefits”) payable from the date stated in (3) below.

(2)
A Member’s Partial Benefits under this Rule shall be a deferred pension calculated as for normal retirement (see Rule 1 of Schedule G) by reference to his actual Pensionable Service and actual Final Pensionable Salary, subject to increase in accordance with Rule 3(3) of Schedule E and with Rule 5 of this Schedule.

(3)
Partial Benefits shall be payable from the earliest of:-

(a) the Deferred Pensioner’s Normal Retirement Date (or later actual retirement from Service, subject to such increases as the Actuary advises);

(b) any date (not before age 50) (subject to the Founder’s consent) which the Deferred Pensioner selects (subject to actuarial reduction as stated in Rule 3(2) of Schedule G);

(c) any date which the Trustees may allow, following a serious breakdown in health of the Deferred Pensioner (subject to actuarial reduction as stated in Rule 2(2) of Schedule G)”

 AUTONUM 
Rule 3(3) of Schedule E does not exist, leading me to believe that this is a typing error and Rule 3(3) of Schedule G is intended.  Rule 3(3) of Schedule G deals with the Temporary Extra Pension and provides “A male Member who is or becomes a Pensioner on or after age 60 but before Normal Retirement Date shall receive a Temporary Extra Pension each year and this shall be paid up to the end of the month following the attainment of age 65 or the date of death if earlier.” 

 AUTONUM 
The Trustees have asserted that Rule 3 of Schedule E was intended.  Rule 3 of Schedule E provides 

“Any Member may pay voluntary contributions into the Fund, in order to secure additional benefits not exceeding Inland Revenue Limits, subject to the following limitations:- 

(a) the voluntary contributions shall be limited to a sum which:

(i) when added to all other contributions in respect of his membership of the Scheme would provide benefits not exceeding Inland Revenue Limits, and

(ii) when added to the contributions of the Member under Rule 2 above in a year of assessment and to contributions (if any) to all other Relevant Schemes providing benefits by virtue of Service shall not exceed 15% of the Member’s Current Remuneration for that year in respect of that Service;

(b) the Member may suspend, reduce or terminate his voluntary contributions;

(c) where voluntary contributions are commenced on or after 8th April 1987 any additional benefits so secured must be in the form of non-commutable pension except in relation to the commutation of trivial pensions or commutation of pensions on the grounds of serious ill-health in accordance with Rule 8 of Schedule J.” This, they say, provides for the inclusion of Additional Voluntary Contributions.

 AUTONUM 
I am not convinced by this argument because Rule 1 of Schedule G already provides for the inclusion of pension in respect of AVCs.  It does not seem logical to repeat the reference to the AVC pension or to refer to the Schedule covering contributions rather than benefits.  In my opinion, the phrase ‘subject to increase’ leads more logically to Rule 3(3) of Schedule G than Rule 3 of Schedule E.

 AUTONUM 
Rule 1 of Schedule G provides 

“On the retirement of a Member on his Normal Retirement Date he shall be paid:-

(a) a pension for life of one sixtieth of his Final Pensionable Salary for each year (plus a proportionately reduced amount for each additional completed calendar month) of his Pensionable Service (subject to (2) below);

(b) any other pension arising by way of a Transfer Credit in respect of him; plus

(c) any other pension arising from voluntary contributions paid into the Fund by him (if any);


except that no pension under this Rule shall:-

(i) exceed Inland Revenue Limits; or

(ii) be less than the Member’s Guaranteed Minimum Pension.

(2)
In respect of any element of continuous Pensionable Service attributable to a period immediately prior to 1st July 1988, the fraction of one-sixtieth referred to in (1) above shall be increased to one-fiftieth.”

 AUTONUM 
The September 1990 Deed and Rules were replaced in their entirety by a Deed and Rules dated 23 December 1993.  Rule 2(2) of Schedule I provides 

“A Member’s Deferred Benefits under this Rule shall be a pension calculated as for normal retirement (see Rule 1 of Schedule G) by reference to his actual Pensionable Service and actual Final Pensionable Salary at the date Membership terminated, subject to increases in accordance with Rule 4 of this Schedule.” Rule 2(3) provides “Deferred Benefits shall be payable from the earliest of:-

(a) the deferred Pensioner’s Normal Retirement Date (or retirement if later);

(b) any date (not before age 50) which the Trustees and the Founder may allow on or before which the Deferred Pensioner retires (subject to actuarial reduction as stated in Rule 3(2) of Schedule G); and

(c) any date which the Trustees and the Founder may allow following a breakdown in health of the Deferred Pensioner proved to the satisfaction of the Trustees and the Founder (and deemed to comply with the requirements of the Board of Inland Revenue) (subject to any reduction advised by the Actuary) but not so that he receives less than his Guaranteed Minimum Pension from State Pension Age.”

 AUTONUM 
Rule 4 of Schedule I provides for the statutory increases to the deferred pension up to retirement.  Rule 3(2) of Schedule G provides actuarial reduction on early retirement at a rate of 1(3% for each month between early retirement and age 60 or such other percentage as advised by the actuary.

 AUTONUM 
Rule 2(2) of Schedule B provides “Where power is exercised under this Rule, the Employers (or one or more of them as appropriate) shall pay any further contributions into the Fund which the Actuary recommends to provide the additional benefits.”

 AUTONUM 
In May 1996 Digital and the Trustees enacted a Deed of Rectification to ensure that the Deed and Rules governing the Plan reflected their agreement with regard to early retirement and the Temporary Extra Pension.  The Deed, dated 30 May 1996, recorded that there had been no agreement between the Founder (Digital) and the Trustees that the provisions of the Plan should be altered to take away the requirement for consent from the Founder for early retirement before age 65.  Also that there had been no agreement between the Trustees and the Founder to make the supplement for men retiring between 60 and 65 a benefit payable from the Plan.

 AUTONUM 
Regulation 4(1) of the Occupational Pension Schemes (Transfer Value) Regulations 1985 provide “Where it is the established custom for additional benefits to be awarded from the scheme at the discretion of the trustees or the employer, the cash equivalent shall be increased to take account of any such additional benefits as will accrue to the member in question if the custom continues unaltered unless the trustees direct otherwise.” 

CONCLUSIONS

 AUTONUM 
I will, in the first instance, address the issue of the loss of future pension rights.  This was not originally part of Mr Cameron’s complaint to me but he has subsequently raised it with me.  However, the issue has already been dealt with in the High Court and the Court of Appeal.  Mr Cameron’s solicitor has informed me that “At Judgement on 17 November 2000, liability in principle for the loss of Mr Cameron’s future pension rights was accepted and damages under this head were paid in full by the Founder/Company.”  Under Section 146(6) of the Pension Schemes Act 1993 I may not investigate a complaint “if before the making of the complaint or reference of the dispute, proceedings have begun in any court in respect of matters which would be the subject of the investigation.”  For this reason, I do not propose to consider Mr Cameron’s complaint in respect of the loss of future pension rights. 

 AUTONUM 
The nub of Mr Cameron’s complaint is that he was prevented from transferring his benefits from the Plan because he received incorrect information from Hogg Robinson and the Trustees with regard to the amount of his transfer value.  In the first instance, to establish whether the information provided for Mr Cameron was incorrect, it is necessary to consider the Rules of the Plan.  At the date Mr Cameron left the Plan, the governing documents were the Deed of Amendment dated 27 July 1988 and the 1988 Booklet which provided for a pension preserved until the member retired.  Actuarial reduction on early payment of a deferred pension is not specified but, in the case of a member retiring early from service, does not apply for retirement after age 60.  The Temporary Extra Pension (TEP) is referred to as a benefit Digital will pay.  On the basis of these rules, I would suggest that the transfer value should have been calculated on the basis of no actuarial reduction for retirement after age 60 but no allowance for the TEP, since this was not a Plan benefit. 

 AUTONUM 
However, by the time Hogg Robinson quoted a transfer value on 17 May 1993, the Deed and Rules dated 18 September 1990 had come into effect.  Under these rules there was still no actuarial reduction for retirement after age 60 but the TEP had been incorporated into the Plan Rules thereby making it a Plan benefit.  Thus, allowance should have been made for it in the calculation of transfer values.  This was obviously not the intention of either Digital or the Trustees and the situation was ‘corrected’ by the Deed of Rectification dated 30 May 1996.  However, this does not alter the situation which existed at the time Mr Cameron requested his transfer value amount.  In which case, the transfer value quoted by Hogg Robinson in their letter of 17 May 1993 was indeed incorrect since it made no allowance for TEP.  It was not incorrect, as the Trustees have suggested, because it did not include actuarial reduction.  Although it is easy to see how confusion may have arisen, particularly if the Plan Rules did not reflect the intention, Hogg Robinson have stated that they calculated the transfer values in accordance with instructions they received from the Plan Actuary at the time.  The Trustees must also bear some of the responsibility for the incorrect information supplied to Mr Cameron because they failed to correct the errors when Hogg Robinson and Mr Cameron subsequently referred to them.  This amounts to maladministration on their part, notwithstanding the role of the Actuary. 

 AUTONUM 
However, concomitant with a finding of maladministration, in order to uphold a complaint I must be satisfied that injustice has resulted from the maladministration.  Mr Cameron’s assertion is that he would have transferred in May 1993 if he had been given the correct figures, and he quantifies the injustice as financial loss.  He has calculated his financial loss on the basis that he would have transferred to Norwich Union and he has provided an estimate from Norwich Union suggesting that his pension at age 65 would have been £11,636 pa.  This is on the basis that he transferred £85,775.88 in May 1993 (see Digital letter of 10 July 1994, paragraph 16).  However, an acceptance of these figures must be tempered by the fact that Mr Cameron has not provided any evidence to support his claim that he would have transferred to Norwich Union.  At the time, the only other body making enquiries on Mr Cameron’s behalf, apart from Mr Cameron himself and SBJ, was Britannia Life.  Mr Cameron must be required to show some intention on his part to transfer to Norwich Union at the time, otherwise he would be free to act with the benefit of hindsight in choosing his alternative provider and thereby maximise his potential loss. 

 AUTONUM 
Although Mr Cameron’s adviser has confirmed that he was consulted with regard to transferring, it is unfortunate that Mr Cameron has not been able to supply any contemporaneous correspondence with Norwich Union.  If, as he says, he was on the point of transferring to Norwich Union but for the errors in the transfer value, I would have expected him to be in possession of letters or quotes with regard to the alternative benefits they could offer.  Mr Barlow has stated that a quotation from Norwich Union was provided at the time and that “Mr Cameron said he was pleased with the quotation from Norwich Union and that he intended to wait until he turned sixty before going ahead.”  Mr Cameron has been able to provide such letters from the Britannia Building Society.  They suggested that he consider not proceeding with the transfer on the grounds that his pension from the Plan was likely to be adequate and, given the short time to reinvest the transfer value, his pension might not be enhanced following transfer.  It is unfortunate that Mr Cameron appears to have preserved correspondence with Britannia but not Norwich Union, the company to which he claims he intended to transfer.

 AUTONUM 
I am not persuaded that Mr Cameron has been able to show a formed intention to transfer, which was then thwarted by the incorrect information.  Mr Cameron has directed my attention to Price v Smithfield & Zwanenberg Group Ltd [1978] ICR 93, [1978] IRLR 80, EAT.  This was a case which rested on whether an employee had made a claim for a redundancy payment and whether a letter written to his former employer indicated such intent.  Mr Justice Phillips suggested “It seems to us that the test which ought to be applied is that the notice or the writing relied on must be of such a character that the recipient would reasonably understand in all the circumstances of the case that it was the intention of the writer (or, if it is written on behalf of the employee, the employee) to seek a redundancy payment. It follows therefore (and this is common ground) that it is necessary to look at the circumstances.”

 AUTONUM 
I do not agree that the solicitor’s letter of October 1994 can be said to constitute a request for a transfer value since it contains no detail as to the preferred destination of the transfer value.  The Trustees must know where the transfer value is to be paid and that it is an appropriate destination before they can pay it.  Although much has been made of the amount of transfer value quoted, the correspondence at the time focuses equally on the pension and lump sum available on early retirement.  In June 1994, SBJ wrote to Mr Cameron notifying him that Hogg Robinson had quoted a transfer value of £72,342.45 guaranteed until 12 July 1994.  They confirmed that it tied in with their original calculations but suggested that Mr Cameron get Britannia Life to check the position regarding the TEP.  However, Mr Cameron did not appear to act on this letter and instead he wrote to the Trustees asking for backdated benefits with interest.  This suggests that by 1994 his intention was to take his deferred pension early rather than transfer to another provider, with the attendant risks. 

 AUTONUM 
This brings me to consider Mr Cameron’s complaint that Digital improperly attached conditions to the receipt of benefits, which he asserts were due to him.  The forms accompanying the Trustees’ letter of 5 August 1994 required Mr Cameron to agree that the offer contained in the letter was in “full and final settlement of any claim (including costs, expenses and other liabilities) I have now and in the future against both Digital Equipment Co.  Limited and the Digital Pension Plan.” The benefits offered in the letter were not those due to Mr Cameron under the terms of the Plan.  He had not opted to take his benefits at age 60 and would therefore have been entitled to the revalued deferred pension as at 6 September 1994, together with the current TEP.  I agree therefore with the Trustees, that the backdated pension with 8% interest represented an augmentation of Mr Cameron’s benefits, payable at the discretion of Digital.  I consider the indemnity Digital asked Mr Cameron to sign surprisingly wide-ranging.  The second part of the indemnity alone, regarding whether the benefits represented Mr Cameron’s correct entitlement, would appear to me to be more than adequate.  However, this does not constitute maladministration on the part of Digital or the Trustees.  Whilst the Trustees may not attach any conditions to the payment of entitlement under the Plan, where an employer is agreeing to an augmentation of benefits, some form of indemnity may be allowed even if not provided for in the Plan Rules.

 AUTONUM 
Finally, to Mr Cameron’s remaining complaints.  With regard to the excessive delays in providing information and dealing with his request to transfer:  on the evidence before me, notwithstanding the errors in calculation, there do not appear to have been excessive delays by the Trustees or Hogg Robinson in responding to either Mr Cameron’s requests for information or those from his representatives and, since Mr Cameron has not shown that he made a definite request to transfer his benefits, there can be no excessive delay in dealing with it.  With regard to his complaint that the Trustees did not comply with the requirements of Plan Rule 2(2):  Mr Cameron did not accept the offer made to him in the letter of 5 August 1994 and therefore Plan Rule 2(2) does not apply.

 AUTONUM 
In summary, there was maladministration on the part of the Trustees in providing an incorrect transfer value calculation.  However, Mr Cameron has not substantiated his claim of financial loss resulting from this maladministration and there has been no evidence submitted that he suffered injustice in the form of distress and inconvenience.  Therefore I cannot justifiably uphold his complaint of injustice against Hogg Robinson and the Trustees.

DR JULIAN FARRAND

Pensions Ombudsman

6 April 2001
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