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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs K Hodson

Scheme
:
Abbeygate Group Retirement Benefits Scheme

Respondents
:
Mr P Land
)

Mr D Knights
) (together the Original Trustees)

Mr A Riddell
)


:
Bradstock Trustee Services Ltd, the Independent Trustee (Bradstocks)

THE COMPLAINT (dated 19 December 1999)

 AUTONUM 
Mrs Hodson complained that (a) the Original Trustees did not obtain a full transfer value when the Scheme was established and (b) the Original Trustees purchased three properties (the properties) in breach of trust.  

 AUTONUM 
Mrs Hodson in addition brought a complaint against the Scheme’s financial advisors on the basis that they were administrators but, as it was clear that these advisors merely gave investment advice, that aspect of her complaint lies outside my jurisdiction and has not been investigated.

 AUTONUM 
She initially also made complaint against a Mr Hill but, on learning that he had not been appointed a trustee until the end of 1997, she rightly decided not to pursue him further.  The Scheme’s Independent Trustee, Bradstocks, is not implicated in the complaint but has asked to be named as a Respondent.

MATERIAL FACTS

 AUTONUM 
The Abbeygate Group was established in December 1989 after a management buyout from the Coxmore Group.  The business of the Abbeygate Group and all its companies was textiles.  The Abbeygate Group established the Scheme on 8 March 1989.  Mr Land and Mr Knights and two others were trustees from the outset.  

 AUTONUM 
The intention was that the Scheme was to be funded by a transfer of assets from the Coxmore Scheme (the Coxmore Plan).  The transfer value was agreed at £1.9 million but an escalator formula provided for an increase if there was a delay in the transfer over.

 AUTONUM 
The Coxmore Group went into receivership in about September 1989.  The £1.9 million transfer value from the Coxmore Plan was received by the Scheme on 30 December 1989.

 AUTONUM 
I am told that, if the escalator formula had been applied, the amount transferred would have been £450,000 higher.  It would appear that the then trustees took Counsel’s advice as to whether or not they should pursue recovery of the escalator sum outstanding, and were told that they should not do so in the circumstances.  

 AUTONUM 
The present position is that the Coxmore Plan only has sufficient funds available to secure pensions in payment.  Deferred pensioners will sustain a loss.

 AUTONUM 
On 23 January 1991, Mr Riddell and a Mr Smith were appointed Scheme trustees to replace two of the initial trustees.  

 AUTONUM 
At some stage in 1991, the Abbeygate Group ran into financial difficulties and its directors decided to sell one of the companies in the Group and to put another one into receivership and, at the same time, to concentrate on the two other companies, Hoyle-Butterworth Ltd and Bellwoven Label Ltd (Bellwoven).  Mr Riddell, Mr Land and Mr Knights were all directors of Hoyle-Butterworth Ltd.  Mr Riddell and Mr Land were directors of Bellwoven.

 AUTONUM 
On 7 May 1991, Hoyle-Butterworth Ltd replaced the Abbeygate Group as principal employer to the Scheme and Mr Smith was removed as a trustee.  This meant that the trustees were Mr Riddell, Mr Knights and Mr Land.  As set out above, I shall refer to them collectively as the Original Trustees.

 AUTONUM  
I am told that the directors of the Abbeygate Group asked one of its principal creditors, the Royal Bank of Scotland (the Bank), for further funding to equip Bellwoven with modern machinery.  The Bank countered with a complete refinancing package for the Group.  The proposal required, among other things, that all employees would take a 10% pay cut and in return they would receive equity shares in the Group.  I am told that the Bank made it clear that the alternative to its proposal being accepted was that all the Group companies would be put into receivership.

 AUTONUM 
The Abbeygate Group was minded to accept the proposals.  It held at least one meeting about the proposals.  The meeting was attended by employees, including Mrs Hodson, and by a representative of the relevant trade union.  The majority of Scheme members at the time were employees (ie were active members), although only about one third of the employees were also Scheme members.  

 AUTONUM 
The Original Trustees say that, at that meeting, the employees were told that it was proposed that the Scheme would purchase the three properties from which the businesses of Hoyle-Butterworth Ltd and Bellwoven were conducted, on the basis that these properties were immediately leased back to the two companies.  Mrs Hodson denies that an announcement to this effect was made.  

 AUTONUM 
After the meeting the employees were balloted as to whether they agreed to take a pay cut in return for equity shares.  The result of the ballot was in favour of the proposal.

 AUTONUM 
In September and October 1991, valuations of the properties were obtained.

 AUTONUM 
At some time during October 1991, the Abbeygate Group went into receivership.  The Original Trustees took independent legal advice about the purchase from their solicitors, Lawson Coppock & Hart (Lawsons).  On 24 October 1991 Lawsons advised them in a meeting that the Original Trustees’ decision to purchase the properties at the aggregate price of £730,000 was reasonable and proper.  This advice was confirmed in a detailed letter on 28 October 1991.  The aggregate price was £42,500 higher than the lower of the valuations received, and £80,000 less than the higher of the two valuations.

 AUTONUM 
The property which was occupied by Bellwoven (the New Market property), was purchased by the Trustees on 31 October 1991 for £375,000.  The two properties occupied by Hoyle-Butterworth Ltd (Dale Mill and Mill End Mill) were purchased on the same day at £215,000 and £140,000 respectively.  

 AUTONUM 
The cost of the purchase was partly funded by selling units in the managed fund held by the Original Trustees.  The rest of the purchase price presumably was taken from Scheme cash.  The cost of the purchase represented some 38% of the Scheme’s assets.

 AUTONUM 
On 5 November 1991 Mr Knights became a director of Bellwoven.

 AUTONUM 
In 1992 Hoyle-Butterworth Ltd and Bellwoven were sold out of the receivership to Mr Knights, Mr Riddell and Mr Land (ie the Original Trustees).

 AUTONUM 
In June 1992 Bellwoven went into receivership.  The Original Trustees, acting in their capacity as trustees, took independent legal advice from Lawsons about what they should do.  In the event they re-let the premises to Brackel Weaving Ltd (Brackel) at the same rent which Bellwoven had been paying.  They also decided in principal to sell the New Market property.

 AUTONUM 
Mr Riddell resigned as a trustee in September 1992.  

 AUTONUM 
The fact that the purchase of the properties had taken place was shown in the Scheme Accounts for the period ending 31 March 1992 (apparently published in the spring of 1993) and thereafter.  

 AUTONUM 
The Original Trustees sold the New Market property to Brackel in August 1994, at the price of £305,000, ie £70,000 less than the purchase price.

 AUTONUM 
In January 1995, Dale Mill was valued at £315,000 (£100,000 more than the purchase price).  Mill End Mill was valued at £235,000 (£95,000 more than the purchase price).  These valuations were on open market value with vacant possession and the valuation was carried out on the instructions and on behalf of the trustees.

 AUTONUM 
On 31 March 1997, Hoyle-Butterworth Ltd decided to stop contributing to the Scheme, which was carried on as a closed Scheme thereafter.  

 AUTONUM 
Mrs Hodson stopped working for Hoyle-Butterworth Ltd in November 1997.

 AUTONUM 
Mr Knights retired as a trustee in December 1997.  Mr Hill was appointed in his place.  

 AUTONUM 
By about February 1998 the value of Dale End Mill and Mill End Mill was known to have reduced to £240,000 and it had become clear that there was a substantial deficit in terms of the Minimum Funding Requirement.  On 17 July 1998, receivers were appointed to Hoyle-Butterworth.  

 AUTONUM 
Bradstocks was appointed as independent trustee on 25 August 1998 and, following information received from Bradstocks, Mrs Hodson notified a protective complaint to me on 26 November 1998.  

 AUTONUM  
Dale Mill was sold in January 1999 for £114,000 and Mill End Mill was sold in April 1999 for £100,000.

 AUTONUM 
As set out above, Mrs Hodson put in a formal complaint to me on 10 December 1999 but she did not particularise her complaint until 4 May 2000 when she presented a report rendered to Bradstocks by Bradstocks’ solicitors, Eversheds.  

 AUTONUM 
Her complaint was (a) that there was a £450,000 shortfall in the transfer value and (b) that the purchase of the properties in 1991 was “of concern” because (i) the Original Trustees were in a position of conflict of interest, (ii) the purchase left the Scheme with inadequate diversification of assets and (iii) the Original Trustees may have rushed the purchase through to avoid new self-investment regulations.

 AUTONUM 
In addition to raising a defence to the complaint on merits, the Original Trustees contend that the complaint is time-barred.

CONCLUSIONS

 AUTONUM 
Mrs Hodson did not know of the £450,000 shortfall until told of it by Bradstocks, and this notification occurred after she had lodged her protective complaint with me in November 1998.  There is no reason why she could or should have known about it.  Her complaint in relation to the shortfall is not time-barred.

 AUTONUM 
Mr Riddell did not become a trustee until January 1991.  He had no engagement with the original transfer in and I cannot uphold the complaint against him in this respect.

 AUTONUM 
As far as Mr Land and Mr Knights are concerned, by the time the transfer value was received and the escalator amount became due (in December 1989) the Coxmore Group had already become insolvent and it was known certainly at an early stage that the Coxmore Plan’s financial state was precarious.  Mr Land and Mr Knights acted reasonably in not pursuing recovery of the escalator amount as this would only have driven up costs at no benefit to members.  Moreover Mrs Hodson would have been no better off as a deferred member in the Coxmore Plan than she is as a deferred member of the Scheme.  Mrs Hodson establishes neither that Mr Land and Mr Knights committed maladministration nor that she has suffered an injustice (regardless of fault).  I therefore cannot uphold this aspect of the complaint against Mr Land and Mr Knights.

 AUTONUM 
I turn now to the complaint about the purchase of the properties.  In order for this aspect of her complaint to succeed, Mrs Hodson must first convince me that her complaint is not time-barred, then that the Original Trustees were guilty of maladministration and also that injustice occurred.  Substantial question marks hang over all three issues.  Indeed I have come to the decision that the question marks are so many that I should not investigate this part of Mrs Hodson’s complaint.

 AUTONUM 
The events of which complaint is made occurred in 1991.  The Original Trustees say that the fact of the purchase was announced at the 1991 meeting when the pay cut was discussed.  The Original Trustees no longer have papers relating to that meeting (which is not surprising after the lapse of so many years and the collapse of all relevant companies).   However, they say they can call upon witnesses to confirm their version of events.  In any case they say that the fact of the purchase was common knowledge.  For her part Mrs Hodson says she knew nothing about the purchase until she was told about it by Eversheds.  She denies that the fact that the properties had been purchased by the trustees was mentioned at the 1991 meeting, and she can call upon witnesses to confirm her version of events.  She accepts that there were Scheme members who were aware of the purchase.  It is also clear that the purchase by the Scheme was not concealed but, on the contrary, was published in the Scheme accounts. 

 AUTONUM 
It would certainly be plausible if the purchase had been discussed at the meeting.  It is also certainly on the cards that the purchase by the trustees was common knowledge in 1991 and immediately thereafter.  I cannot rule out the possibility that Mrs Hodson did get to learn about it but, as she was unaware of the significance of the purchase for the trust, allowed it to drift out of her mind with the result that she now honestly, but mistakenly, believes she never knew of it.  The lapse of time has rendered it difficult and perhaps impossible for the Original Trustees to establish their contentions by means of documentation.  Oral evidence now, a decade or so after the event, is bound to be unsatisfactory.  The question of whether Mrs Hodson knew or should have known about the purchase either in 1991 or at any time before 1998 is therefore in a kind of limbo.  I cannot reasonably determine the matter on the evidence I have.  If, however, I had found she either knew or ought reasonably to have known about it, I would not have been able to conclude that she acted reasonably in delaying bringing her complaint to me in the particular circumstances.  

 AUTONUM 
At the time the purchase was made, it did not infringe the self-investment rules.  The fact that it was known that the rules were likely to change in the near future, would not in itself necessarily render the purchase improper.  There is no evidence at all that the purchase was rushed through to beat a change of regulations.  Although Lawsons refer to the change, it would seem more than likely from the sequence of events (the purchase following almost immediately upon the advice) that by the time Lawsons made their observations, everything had already been, in effect, set up ready to go ahead if the solicitors gave the trustees the green light.  Thus I cannot infer that Lawson’s observation caused an acceleration of events, let alone a wrongful acceleration.

 AUTONUM 
The Original Trustees were fully alert to the possibility of conflict of interest and did not confuse their company roles with their trustee roles.  On the contrary it is clear that they repeatedly took independent legal advice about how to carry out their trustee duties.  

 AUTONUM 
Moreover, the advice the Original Trustees received from Lawsons, on the occasion of the purchase, confirmed the propriety of the purchase at the price.  However, it seems that Lawsons did not advise in the context of Scheme investments as a whole and it is impossible to tell from the papers whether they were aware how heavily the purchase would concentrate the Scheme’s assets.  Nor is it possible to conclude, in the absence of papers, whether the Original Trustees thought properly, or at all, about this aspect.

 AUTONUM 
In short, although the evidence I have seen tends to show that the trustees did not commit maladministration, I am not in possession of all the relevant facts.  Pursuing a full investigation at this remove would be difficult indeed.  

 AUTONUM 
If carrying out a full investigation into the facts would be difficult, it is patently clear that carrying out an investigation into the question of whether Mrs Hodson has sustained loss from the maladministration as alleged would be all but impossible.  The prices of the properties fluctuated greatly and (heavily disputed) allegations have been made that the Original Trustees did not ensure that the properties were properly maintained.  I note moreover that, although Mrs Hodson’s complaint is that the trustees concentrated too much of the Scheme’s investments in the properties, the fact is that half the investment was in one property (the New Market property) which was sold in 1994.  Thus the proportion of Scheme assets invested in property would have diminished by about half in 1994.  Six months after the New Market property was sold, the two remaining properties were valued at an amount which indicated a handsome profit.  The properties later dropped in value and were sold at a loss.  However, new evidence about the loss sustained in relation to all three properties, and about the cause of that loss, would be largely inferential and very much after the event.  

 AUTONUM 
In these circumstances I gave the parties notice under rule 16(2) of the Personal and Occupational Pension Schemes (Pensions Ombudsman) (Procedure) Rules 1995 that I proposed ordering the discontinuance of my investigation under Rule 16(1)(c) of those Rules.  Subsequent to the giving of notice, my office’s investigations have now been discontinued.

 AUTONUM 
As I have not upheld the complaint about the £450,000 shortfall and have discontinued my investigations into the purchase of the properties, there are no directions I appropriately can give.

DR JULIAN FARRAND

Pensions Ombudsman

5 June 2001
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