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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	:
	Mr R Hales

	Scheme
	:
	:
	Laura Ashley Retirement Benefits Scheme

	Respondents
	:
	1.
	The trustees of the Scheme (the Trustees)

	
	
	2.
	Laura Ashley Limited (Laura Ashley)

	
	
	3.
	BGJ and Co.  Limited (BGJ)


THE DISPUTE (dated 20 March 2000)
 AUTONUM 
As against the Trustees, Laura Ashley and BGJ, Mr Hales has contended that he should be treated as an existing member of the Scheme, as set out in the definition of “Member” in the rules of the Scheme dated 24 October 1994 (the Rules), and not as a new member.  He does not believe that the powers contained in the 1995 Deed of Amendment (the 1995 Deed), which closed the Scheme to new members, apply to him, as he was already a member of the Scheme before this change was introduced.

MATERIAL FACTS

 AUTONUM 
Mr Hales started working for Laura Ashley in 1986 and became a member of the Scheme, a final salary pension arrangement, in 1988.  In 1992 the distribution centre for Laura Ashley, where Mr Hales was employed, was sold to Federal Express Europe Inc.  (Federal Express), on the agreement that Federal Express would provide the distribution service for Laura Ashley using the existing premises and employees.  All employees were transferred over to Federal Express with continuous service and on the terms and conditions existing at the time.

 AUTONUM 
Employees who transferred from Laura Ashley to Federal Express were told that they could no longer continue contributing to the Scheme.  Employees who agreed to transfer their benefits from the Scheme to the Federal Express Pension Scheme were offered additional pensionable service in the latter scheme.  Mr Hales decided not to transfer the benefits he had accrued within the Scheme and joined the Federal Express Pension Scheme for future service.

 AUTONUM 
In 1996 Federal Express and Laura Ashley announced that they had come to a mutual agreement to end the contract and that all employees would be transferred back to Laura Ashley, again with continuous service and on the existing terms and conditions.  The transfer took place on 1 November 1996.

 AUTONUM 
Mr Hales said that, as he was no longer able to continue contributing to the Federal Express Pension Scheme, he once again froze the benefits he had accrued under that scheme.  He stated that he had expected to continue contributing to the Scheme, but was informed that it had been closed to new entrants, since April 1994.  He was offered membership of a new money purchase scheme (the New Scheme), which he joined.

 AUTONUM 
The definitions of “Member”, “Scheme Salary”, “Scheme Service” and “Service” are contained in Rule 1 and are as follows



“MEMBER means a person who is admitted to membership of the Scheme and who is neither a person who has ceased to be a Member of the Scheme under any of its provisions nor a person in respect of whom all liabilities of the Trustees to pay or provide benefits have come to an end; but the term Member includes, where appropriate, a former employee who is prospectively entitled to benefits under the Scheme.

SCHEME SALARY in relation to a Member shall be calculated on the day he becomes a Member and at each Renewal Date thereafter … and means:

(1) The annual equivalent of the basic rate of the Member’s emoluments from the Employer at the date of calculation.

(2) Subject to the provisions of paragraph (3) below, Scheme Salary shall then be deemed to remain fixed until the next Renewal Date.

(3) Subject to Rule 5.4 (Late Retirement) no further calculations of Scheme Salary shall be made after the earliest to occur of Normal Retirement Date, the date of termination of Scheme Service and the date of the Member’s death.

SCHEME SERVICE means (subject to Rule 7 in respect of periods of temporary absence) any period of continuous Service during which the person concerned pays contributions to the Scheme under the provisions of Rule 3 … 

SERVICE means permanent employment with any of the Employers and Service shall be deemed continuous although broken by periods of one month or less or performed partly with one Employer and partly with another Employer.”

 AUTONUM 
Relevant extracts from Rule 2, headed “ELIGIBILITY AND MEMBERSHIP”, are as follows 

“2.1.1
Every employee may apply to become a Member of the Scheme on the first day of the month following the date on which he satisfies the eligibility conditions contained in Rule 2.2.

2.2.1 Subject to the provisions of Rule 2.1 above any permanent managerial, technical or administrative staff employee in Service before 1st April 1988 and any employee in Service after 1st April 1988 may become a Member of the Scheme on satisfying all of the following conditions:

2.2.2.1 he has attained the age of 21 but not attained the age of 60 …

2.2.2.2 he is employed full time with a basic working week of 27.5 hours or more; and

2.2.2.2.1 before 1st April 1990 has completed 2 years’ Service;

…

2.2.4
If any Member who leaves Scheme Service at his own request and without leaving Service subsequently applies to be re-admitted to Scheme Service he shall be so re-admitted only if the appropriate Employer so decides and upon such terms as the Employers with the agreement of the Trustees shall determine.”

 AUTONUM 
Rule 3.1, headed “Level of Contributions” states

“Each Member shall contribute to the Scheme at the rate of 3% of his Scheme Salary or such other percentage as may be agreed between the Employers and the Trustees from time to time.”

 AUTONUM 
Rule 2.7, inserted by the 1995 Deed, headed “Closure of Scheme”, states



“Notwithstanding the preceding provisions of the Rules:-

2.7.1 The Principal Employer may at any time decide to close the Scheme to new members from such date as it may determine.

2.7.2 Despite closing the Scheme to new members pursuant to Rule 2.7.1 the Principal Employer may from time to time admit such person or classes of persons as it may decide to membership of the Scheme.”

 AUTONUM 
Paragraph 3 of the 1995 Deed headed “Closure of the Scheme”, states

“3.1
Pursuant to Rule 2.7.1 of the Rules and all other powers enabling it, the Principal Employer confirms the closure of the Scheme to new members with effect from 1st April 1994.

3.2
Individuals who would otherwise be eligible for membership on or after 1st April 1994 accordingly are not eligible for membership of the Scheme unless the Principal Employer exercises it[s] discretion under Rule 2.7.2 to admit them.”

 AUTONUM 
Mr Hales stated that he should be allowed to ‘unfreeze’ his membership and recommence making contributions and accruing benefits under the Scheme.  He added that, although the 1995 Deed was clearly intended to remove the option for new employees to join the Scheme, he did not believe that its purpose was to prevent existing members from resuming contributing service where a break in active participation arose solely from the actions of the employer.

 AUTONUM 
In response to the complaint, Hammond Suddards Edge, acting for the Trustees and Laura Ashley, stated that, following the closure of the Scheme to new members, no-one who was not already an ‘active member’ of the Scheme as at 1 April 1994 was entitled to become one unless Laura Ashley, as Principal Employer to the Scheme, agreed to admit him/her.  The meaning of ‘active member’ in this context is undefined in the Rules but is taken as someone who could accrue benefits by virtue of future service under the Scheme.  They explained that the essential feature of the closure of a pension scheme is that no further benefits will accrue to persons who were not already accruing them at the date of closure.  

 AUTONUM 
Hammond Suddards Edge said that Rule 2 was amended by the 1995 Deed, by inserting a new rule (Rule 2.7), so as to give Laura Ashley the power to close the Scheme to new members.  The 1995 Deed then confirmed Laura Ashley’s decision to close the Scheme to new members with effect from 1 April 1994 and said “individuals who would otherwise be eligible for membership after 1 April 1994 accordingly are not eligible for membership of the Scheme unless the Principal Employer exercised its discretion under Rule 2.7.2 to admit them”. 

 AUTONUM 
Hammond Suddards Edge stated that Rules 2.1 to 2.4 provide that an employee can apply for membership if he/she satisfies the requirements of eligibility and makes a written application.  They argued that, if a deferred pensioner was not a “new entrant” for the purposes of Rule 2.7, then, on being re-employed by Laura Ashley, he/she would automatically become an active member even if he/she did not satisfy the eligibility requirements and may not wish to re-join.  In addition he/she would not have to make a written application to join the Scheme, with the result that the trustees of the Scheme would not know whether or not he/she wanted to become an active member or what his/her salary and other details were.

 AUTONUM 
Hammond Suddards Edge pointed out that, under Rule 2.2.4, an employee who leaves the Scheme without leaving service would have to reapply to join if he/she wished to resume membership as an active member.  Therefore, there is a stronger reason for a person who has left both the Scheme and service to have to apply for resumption of active membership, especially if he/she is not even in service with a participating employer.

CONCLUSIONS
 AUTONUM 
Mr Hales’s dispute with the Trustees, Laura Ashley and BGJ is simple to state:  he contends that, because he has preserved benefits from the Scheme, he should be treated as a member and not as a new member on resumption of his service with Laura Ashley; this contention has not been accepted by them.  However, BGJ has claimed that, as administrator to the Scheme, it had no involvement in determining the meaning of provisions of the Rules and did not have any discretion in admitting employees for membership of the Scheme.  It therefore questions its inclusion in Mr Hales’s dispute regarding his membership of the Scheme.  I accept BGJ’s claim and agree that there is no dispute to investigate involving BGJ.  

 AUTONUM 
Hammond Suddards Edge have stated that, once the Scheme was closed to new entrants, unless the employee was an ‘active member’ of the Scheme as at 1 April 1994, he/she is only entitled to become one if Laura Ashley agreed to admit him/her.  Mr Hales has argued that his position as a “Member” is covered in the definition of this term in the Rules.  He believed that the provisions of the 1995 Deed do not apply to him as he was already a member before this change was introduced.  The definition of “Member” in the Rules (see paragraph 6) expressly provided that “where appropriate” former employees who are prospectively entitled to benefits under the Scheme are included.  In my judgment, the words “where appropriate” cannot properly be construed in any undefined general sense but can only be taken as referring back to the limitations in the earlier part of that definition.  Accordingly, I find it impossible not to agree that, under the definition, Mr Hales is a “Member”.

 AUTONUM 
There is nothing in Rule 2.2 which gives Laura Ashley discretion to refuse an employee membership of the Scheme provided he satisfies the provisions of this Rule (see paragraph 7).  In addition, there is no requirement that eligibility to join the Scheme is an express term of the employee’s contract of employment.  Therefore, in my view, Mr Hales fulfils the conditions of Rule 2.2.   

 AUTONUM 
I cannot agree with Hammond Suddards Edge’s argument (see paragraph 14) regarding Rule 2.7, as Mr Hales is already a “Member”, not a new member, and therefore there is no discretion to be exercised by Laura Ashley.  In addition I do not accept the point made with regard to Rule 2.2.4 (see paragraph 15):  this specifically worded restriction does not apply, as Mr Hales had left service and rejoined, and the absence of any similar specific restriction applying to his circumstances appears to me to strengthen rather than weaken his case.

 AUTONUM 
As a “Member” Mr Hales has a “Scheme Salary” and under Rule 3.1 must contribute to the Scheme.  In addition, he is in “Service” and as long as he contributes he is in “Scheme Service” and accrues benefits.

 AUTONUM 
For the reasons given in paragraphs 17 to 20 above, I find the dispute in favour of Mr Hales.

DIRECTIONS
 AUTONUM 
I direct that within one month of the date of this Determination, the Trustees shall write to Mr Hales confirming his eligibility to continue as a Member of the Scheme and to resume contributions as from 1 November 1996, ie the date his employment was transferred back to Laura Ashley.  At the same time, the Trustees shall inform him of the backdated contributions he will have to pay, as well as the future monthly contributions as a Member of the Scheme. 

 AUTONUM 
If Mr Hales decides to pay the backdated contributions, in order to resume membership of the Scheme, his membership of the New Scheme shall be cancelled and his contributions to it offset against the backdated contributions to the Scheme.  

 AUTONUM 
The benefits which Mr Hales accrued up to 1992, when he first left Laura Ashley, shall remain preserved under the Scheme.

DR JULIAN FARRAND

Pensions Ombudsman

20 March 2001
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