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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr Hoy

Scheme
:
J V Investments Limited Pension Scheme

Respondents
:
Mr Wiltshire (former trustee)

Eversheds Pension Trustees Limited 



Mr P Harman Mr Forse
)

)
(together current trustees)

THE DISPUTE (dated 18 July 2000)

 AUTONUM 
Mr Hoy disputes that Mr Wiltshire, a former trustee of the Scheme, may assert his right to seek reimbursement from the Scheme of professional legal costs he has incurred 

1.1
Mr Hoy asserts that as the Scheme has commenced winding-up and because Mr Wiltshire is a former trustee he cannot rely on the provisions of Clause 13 (Liability of trustee and indemnity).  

1.2
Mr Hoy further asserts that the costs claimed by Mr Wiltshire are not covered by Clause 13, as costs fees or expenses are not expressly referred to in that clause.  He submits that if Clause 13 is wide enough to cover them, only costs arising out of anything done in the exercise of powers and discretions properly incurred under the Scheme may be recouped.

1.3
Mr Hoy asserts that Mr Wiltshire cannot rely on Rule 22(3)(a) because there is no provision providing that the employer would provide an indemnity in respect of such costs and in any event such costs are not covered because they are not expenses of the administration management or winding-up of the Scheme.

1.4
If the costs are to be regarded as expenses of the administration, management or winding up of the Scheme, Mr Hoy asserts that they should rank after members’ benefits are secured, under Rule 22(3)(d)(ii).  

SCHEME PROVISIONS

 AUTONUM 
The relevant Scheme provisions are as follows –


2.1
Rule 22(3)(a) Application of the Funds Assets 


“The Trustees shall on or after the Effective Date and before applying in accordance with paragraph (b) below that part of the Fund remaining after the application of this paragraph (a):-

(i) reserve out of the Fund assets such amount (if any) as they consider may be necessary to meet any or all of the expenses of the administration management and of the winding-up of the Scheme which in their opinion they will not receive from the Employers”

2.2
Rule 22(3)(b) requires the assets after the deductions mentioned in (a) to be applied to make payments in a specified order of priority.

2.3
Rule 22(3)(c) deals with the distribution of that part of the fund attributable to members’ additional voluntary contributions (as referred to in sub-paragraph (ii) of paragraph (a)).

2.4
Rules 22(3)(d) -

“The Trustees in their absolute discretion shall in respect of any of the Fund assets remaining after the application of paragraphs (b) and (c) above apply or pay the same or part thereof in the following manner in such proportions as they shall decided namely :-

(i) [augmentations]

(ii) in making payment of any or all the costs or expenses of the administration management and winding-up of the Scheme for which provisions has not otherwise being made”


2.5
Clause 13 Liability of Trustee and Indemnity

“The Trustees shall be entitled to all the indemnities conferred on trustees by law and no Trustee hereof … shall be responsible chargeable or liable in any manner whatsoever for or in respect of any loss of or any depreciation in or default upon any of the investments … or for the exercise of any discretionary powers vested in the Trustees by the Trust Deeds or by the Rules … or by reason of any other matter or thing except wilful default on the part of the Trustee who is sought to be made liable and except in the case of such wilful default each Trustee or Trustees shall be indemnified out of the Fund against any actions claims and demands arising out of anything done or caused to be done or omitted to be done or caused to be omitted to be done by them in the exercise of the powers and discretions vested in them by the Trust Deed and Rules.”

MATERIAL FACTS

 AUTONUM 
The Scheme was established with effect from 1 June 1974 and is governed by trust deed and rules dated 9 September 1986 as amended from time to time.  

 AUTONUM 
On 4 August 1988 Mr Wiltshire was appointed to act as trustee and he resigned with effect from 30 September 1992.  The responsibility and duty of trusteeship had been taken on by Mr Harman since 1986 (if not earlier) and by Mr Forse since 1988.  

 AUTONUM 
On 23 December 1995 J V Investments Limited, and on 5 January 1996 its subsidiary BPM Limited, went into administrative receivership.  On 19 December 1995 Touche Ross and Peter Thurston were appointed as administrative receivers for both companies.  When the Scheme wound-up pursuant to the insolvency of the companies, the Scheme had a non-preferential claim against J V Investments Limited in the sum of £536,364.

 AUTONUM 
On 30 October 1996, Eversheds Pension Trustees Limited was appointed to the Scheme.  Messrs Harman and Forse remained trustees.

 AUTONUM 
On 28 August 2001 my predecessor, Dr Julian Farrand, determined a complaint (Determination J00107) made by Mr Hoy against Messrs Wiltshire, Harman and Forse in respect of the making of various loans and failure to ensure that interest in respect of the loans together with contributions were paid to the Scheme.  Although much of the complaint was not relevant to Mr Wiltshire as he had retired after the acts complained of occurred, he was involved in respect of a complaint about the making a loan in 1988 including the variation of the terms of that loan.

 AUTONUM 
During the investigation Mr Wiltshire claimed he was entitled to recoup costs incurred as a result of the investigation.  On 10 May 2000 Mr Wiltshire formerly notified Eversheds Pension Trustees Limited that he considered that he had a right to payment of his professional costs from the fund under Clause 13 and intended to exercise that right.  Mr Hoy referred the dispute to my predecessor pursuant to section 146(c) of the Pension Schemes Act 1993.  Following completion of investigation J00107 and the retirement of my predecessor, the dispute is now determined by me.  

CONCLUSIONS

 AUTONUM 
Clause 13 begins by stating that the trustees are entitled to all of the indemnities conferred on trustees by law.  

 AUTONUM 
The general legal position is that a trustee is entitled to receive, from the fund, proper costs incident to the execution of the trust including the costs of litigation – this right lapsing only through misconduct.  

 AUTONUM 
The law would not, however, allow Mr Wiltshire to be indemnified if he had acted with misconduct.  However, my predecessor’s investigation resulted in no criticism being applied to Mr Wiltshire.  

 AUTONUM 
It may or may not be a proper use of a trustee’s powers to incur costs in obtaining legal advice.  Such an action needs to be considered in its particular context and I am mindful that one of the reasons behind establishing an ombudsman is to provide a means of investigation and determination of complaints without the necessity of incurring expensive legal costs.  Nevertheless there are circumstances where it is not inappropriate to incur such costs in connection with an ombudsman’s investigation and I have not had any argument addressed to me that the costs incurred by Mr Wiltshire were excessive.  

 AUTONUM 
Broadly, the law is clear that a former trustee should not be liable where but for his cessation of office he would not have been otherwise.  I am not satisfied that because Mr Wiltshire has ceased to hold office and parted with the trust assets he loses his general legal right of indemnity.  

 AUTONUM 
In principle therefore it seems to me that although a former trustee Mr Wiltshire can look to be indemnified.  

 AUTONUM 
So far as Rule 22 is relevant I am satisfied that the costs are concerned with the administration and management of the Scheme.  I further understand that the general legal position provides that a trustee has a first charge upon a scheme’s assets in respect of costs covered by his right of indemnity.  The trustee’s charge takes priority over the claims of the beneficiaries.

 AUTONUM 
I therefore determine this dispute in favour of Mr Wiltshire and confirm that all reasonable legal costs incurred by him in consequence of the investigations may be recovered by him from the assets of the Scheme before members’ benefits are secured.

DAVID LAVERICK

Pensions Ombudsman

3 December 2001
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