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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr I D Howell

	Scheme
	:
	AVCO UK Pension and Life Assurance Scheme

	Manager
	:
	Royal & Sun Alliance (R&SA)

	Adviser
	:
	William M Mercer (Mercer)


THE COMPLAINT (dated 13 July 2000)
 AUTONUM 
Mr Howell complained of maladministration by R&SA causing injustice involving financial loss in that it had credited insufficient interest to his additional voluntary contribution (AVC) account and had not given him the benefit of the guaranteed annuity terms in the insurance policy.  He also complained that R&SA had been tardy and incompetent in dealing with these matters with the result that it had not been possible to buy an annuity on his retirement date and that annuity rates had moved to his detriment in the meantime.

MATERIAL FACTS

 AUTONUM 
Mr Howell was a member of the Scheme, the trustees of which had arranged an AVC facility with Phoenix Assurance plc (Phoenix).  In due course Phoenix was acquired by Sun Alliance & London Insurance Co which later merged with Royal Insurance Co Ltd to form R&SA.  The AVC facility operated on a non-commission basis, which meant that no commission was to be paid to an intermediary,  resulting in a higher proportion of members’ contributions being invested for their benefit.

 AUTONUM 
Mr Howell paid AVCs of £200 per month between 1 August 1989 and 1 October 1991.  He paid 26 such contributions in all, apparently because that for June 1991 was not paid.  A single premium of £117 was paid in May 1995.  

 AUTONUM 
Despite the fact that his AVCs were meant to be on a non-commission basis, R&SA operated the facility as if it were commission-paying.  As a result, R&SA paid renewal commission at the rate of 1.5%, but inadvertently based it on each monthly contribution paid instead of on those monthly contributions paid after the first twelve months.  Also, initial commission of £410 was levied on Mr Howell’s account (but not released) at the rate of 20.5% of the ten contributions paid by Mr Howell during the first twelve months.  However, the single premium was treated as being commission-free.

 AUTONUM 
The Phoenix policy was of the deposit administration type.  Under the terms of the policy, each contribution was credited to Mr Howell’s account on the date it was received by Phoenix and then accumulated at interest from that date, interest being compounded annually on each anniversary of the date Mr Howell started paying AVCs, 1 August 1989.

 AUTONUM 
Contributions invested in Mr Howell’s account during the first two years earned interest at a rate which was 4% less than Phoenix’s “Declared Monthly Rate” (DMR).  Contributions paid once the two-year period ended earned interest at the DMR.  Mr Howell learnt much later that the 4% deduction from the DMR was to allow for setting up costs, including the payment of commission.

 AUTONUM 
After Mr Howell took the matter up with R&SA, it conceded in its letter to him of 22 September 1999 that:

“The 4% investment discount on premiums paid in the first two years represent the initial charges in setting the policy up.  This includes the payment of commission to an intermediary.”

 AUTONUM 
Eventually, in 1999, R&SA credited Mr Howell’s AVC account with the initial commission amounting to £410 it should have credited him with in 1989/1990.  It did so with effect from 1 July 1989 on the assumption that interest accrued at the full DMR.  It also credited him with the correct renewal commission of £48 with effect from 1 July 1990, again assuming that interest had accrued at the full DMR, .

 AUTONUM 
Some years earlier R&SA had paid renewal commission of £78 (calculated as 1.5% of all 26 monthly contributions Mr Howell had paid) but this had been refunded with interest by the consultancy concerned.  

 AUTONUM 
R&SA calculated that, after making the various corrections just mentioned, the maturity value of Mr Howell’s AVCs amounted to £9,945.42 as at 25 October 1999.  In view of what had happened, it offered to increase this sum to £10,000 with effect from 28 September 1999.

 AUTONUM 
Mr Howell contended that his accumulated AVC fund was less than it should have been because of the way R&SA had managed his account.  He also contended that on 28 September 1999, his 60th birthday, when he wished to retire and convert his AVC fund to a pension, the annuity rate offered by R&SA was some 20% less than the guaranteed rate.

 AUTONUM 
The Phoenix policy incorporated a table of guaranteed annuity rates based on the redemption yield from time to time of the Financial Times Actuaries 15 year High Coupon British Government Stocks Index.  The rates shown are the annual amounts of level personal pension (payable by monthly instalments in advance and guaranteed for five years) secured by each £100 of policy proceeds.  For a man aged 60, the guaranteed rates shown in the policy for a range of specimen redemption yields are:



Redemption Yield
Guaranteed Personal Pension



%
pa



14
14.95



12

13.35



10
11.75



8
10.15

 AUTONUM 
Note (ii) to the table of guaranteed annuity rates in the Phoenix policy says:

“If the rates of mortality of pensioners alter significantly the annuity rates in the above table will be amended accordingly …”


Between the date of the policy and the present day, the Financial Times Actuaries 15 year High Coupon British Government Stocks Index has been discontinued and replaced by the FTSE Actuaries Over 15 years Government Securities Index.  In addition, there has been an improvement in UK pensioner mortality, meaning that pensioners are living longer and annuities are consequently more expensive.

 AUTONUM 
At my office’s request, R&SA provided details of the guaranteed annuity option rates (i) applying under the policy when Mr Howell first started paying AVCs in 1989, but based on a range of redemption yields appropriate to present day financial conditions, and (ii) applying on Mr Howell’s 60th birthday, taking into account contemporary mortality and the same range of redemption yields.  The information obtained is summarised below:



Guaranteed Personal Pension
Guaranteed Personal Pension


Redemption Yield
(1989 Mortality)
(Contemporary Mortality)



%
pa
pa



8
10.15



7

9.35
8.4728



6
8.55
7.717



5.13
7.854
7.0694



5
7.75
6.9735



4.5
7.35
6.6076



4
6.95
6.246


As the figures show, guaranteed rates taking into account contemporary mortality are about 10% less favourable than those based on 1989 mortality.

 AUTONUM 
I understand from R&SA that on 28 September 1999 the redemption yield was 5.13% (hence its inclusion in the above table).  R&SA’s guaranteed annuity rate for a man retiring at age 60 was therefore £7.0694 pa in exchange for £100 of policy proceeds.  R&SA’s current rate on 28 September 1999 (Mr Howell’s 60th birthday) was £7.158 pa in exchange for £100 of policy proceeds.  R&SA’s annuities are subject to a policy charge of £30 pa, with the result that policy proceeds of £10,000 on 28 September 1999 would have secured a guaranteed annuity of £676.94 pa or an annuity on current rates of £685.80 pa, some 1.3% better than the guaranteed terms.

 AUTONUM 
Mr Howell eventually decided to purchase his AVC pension with Equitable Life Assurance Society (Equitable Life).  R&SA sent its cheque representing the proceeds of Mr Howell’s AVC account to his financial adviser, made payable to Equitable Life, in July 2000.  The cheque was for £10,606.75, being the sum of £10,000 offered in October 1999, plus interest.  Without the enhancement to £10,000 in October 1999, the maturity value as at 30 November 2000 would have been £10,655.40.  I understand from R&SA that Mr Howell did not sign its form of discharge authorising payment.  Instead, Mr Howell’s payment instructions were conveyed to R&SA by his financial adviser and R&SA acted on those instructions.

 AUTONUM 
Communications between R&SA and Mr Howell were hindered by the complex manner in which interest was added to Mr Howell’s AVC account.  In particular, R&SA had a “policy year” ending on 20th May each year, which apparently required it to calculate interest on a daily basis between 1 May and 20 May, and from 21 May to 31 May, in each case counting each day as 1/372 of a year.  At the same time, Mr Howell had a different anniversary date on which his accumulated AVC balance was compounded.  

CONCLUSIONS

 AUTONUM 
R&SA’s failure to administer Mr Howell’s AVC account correctly for some ten years was undoubtedly maladministration.  Year after year it credited interest to his AVC account which ignored the fact that its contract with the Scheme was on a non-commission basis.  Interest accruing to Mr Howell’s account was therefore under-recorded and it was entirely due to Mr Howell’s diligence and persistence that R&SA finally addressed his concerns and took steps to produce accurate figures.

 AUTONUM 
I am satisfied that, after a prolonged struggle by Mr Howell, R&SA correctly calculated the value of his AVC account.  Even so, the matter was not resolved until after Mr Howell’s retirement date of 28 September 1999, which meant that for many months he received no income from his AVCs.  

 AUTONUM 
I have also considered R&SA’s current and guaranteed annuity rates.  R&SA has demonstrated that its current annuity rate for Mr Howell was marginally more favourable than its guaranteed rate on 28 September 1999.  Mr Howell’s statement that R&SA’s current rate on that date was some 20% less favourable than the guaranteed rate was therefore incorrect.  

 AUTONUM 
Mr Howell also complained that his pension position had been prejudiced because the interest rates underlying annuity rates had reduced between September 1999 and July 2000.  Whilst this may be so, by late October 1999 R&SA had, in my view, given him an adequate, albeit not very good, account of its actions and had, in its offer to increase his maturity value to £10,000 as at 28 September 1999, made a reasonable offer of compensation.  It follows that I do not uphold this aspect of his complaint.

 AUTONUM 
Mr Howell was undoubtedly put to considerable inconvenience by R&SA’s maladministration.  However, he has, in my judgment, been adequately compensated by R&SA’s decision to enhance the maturity value of his AVC account to £10,000 as at 28 September 1999.  

 AUTONUM 
At my office’s request, R&SA prepared statements detailing the calculation of Mr Howell’s AVC maturity value.  These statements are attached as an Appendix.

RESPONSE TO MY PRELIMINARY CONCLUSIONS

 AUTONUM 
Mr Howell helpfully drew my attention to some calculation errors in R&SA’s statements.  These have been corrected.  He also raised a number of other matters but I had already considered them in preparing my Preliminary Conclusions.

DR JULIAN FARRAND

Pensions Ombudsman

5 April 2001
APPENDIX

Statements prepared by Royal & Sun Alliance showing the accumulation of Mr Howell’s AVCs since inception.
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