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PENSION SCHEMES (NORTHERN IRELAND) ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Dr D P Fox

Scheme
:
HPSS Injury Benefits Scheme

Regulations


:
The Health and Personal Social Services (Injury Benefits) Regulations (Northern Ireland) 1975, as amended 

Respondent
:
Department of Health, Social Services & Public Safety, HPSS Superannuation Branch (HPSS) 

THE COMPLAINT (dated 1 May 2000)
 AUTONUM 
Dr Fox alleged injustice resulting from maladministration by HPSS.  He alleged wrongful refusal of his application for Injury Benefits and various procedural and administrative failings.

MATERIAL FACTS

 AUTONUM 
Dr Fox had been receiving treatment for depression since 1995 and he did not recommence regular full-time work as a general practitioner (GP) until June 1996.  In 1997 he suffered a more serious breakdown and, thereafter, was unable to return to regular full time work.  He considered that his disability was work-related, and applied for Injury Benefits in August 1997.  His application was rejected.  In September 1998 Dr Fox resigned as a GP on grounds of continued ill-health.

 AUTONUM 
As well as complaining that his application for Injury Benefits should have been accepted, Dr Fox alleged:

(a) Delays in replying to correspondence, incomplete and confusing replies.

(b) Failure to take appropriate specialist medical advice, misinterpretation of medical reports submitted by him, and refusal to allow him access to medical reports obtained by HPSS.

(c) Failure to provide information about appeals procedure.

(d) Misinterpretation of the Regulations; in particular, treating his separate periods of illness as one, and concluding that it was not principally work-related.

The response of HPSS to the ancillary complaints
 AUTONUM 
HPSS denied maladministration, and submitted copies of supporting correspondence and documents.  The following paragraphs deal, in turn, with the matters summarised in paragraphs (a)-(d) of paragraph 3.  

 AUTONUM 
With regard to complaint (a), the complexity of the case had necessitated detailed consideration of a wide range of matters raised by Dr Fox before replies could be issued.  HPSS sent me copies of 87 items of correspondence between August 1997 and January 2000, when Dr Fox sought the assistance of OPAS, the Pensions Advisory Service.  Apparently, there was even more correspondence than this, but copies were not submitted.  43 of these 87 items (23 in 1999 alone) were letters from Dr Fox or his representatives, to HPSS; 28 (18 in 1999) were letters from HPSS to Dr Fox or his representatives; the remaining 16 mostly involved the medical advisers to the Scheme (the OHS) in correspondence either with Dr Fox or with HPSS.  

 AUTONUM 
With regard to point (b), Dr Fox’s application was considered by the Scheme’s Medical Adviser and Senior Medical Adviser.  Subsequently, an opinion was sought from an independent consultant and, finally, in November 1999, Dr Fox was assessed by Professor Oyebode, a Consultant Psychiatrist.  Dr Fox acknowledged that this was a lengthy and thorough assessment.  Dr Fox first requested copies of medical reports in 1998.  On the advice of its Departmental solicitors, namely that the Access to Personal Files and Medical Reports (NI) Order 1991 did not require disclosure, HPSS refused his request.  Dr Fox made a further request in August 2000 (after submitting this complaint) under the provisions of the Data Protection Act, and copies of the reports were sent to him the following month.  HPSS denied misinterpreting or discounting medical evidence submitted by Dr Fox; it said that his case was decided after consideration of all the medical evidence.  

 AUTONUM 
With regard to point (c), HPSS rejected Dr Fox’s application in May 1998 after obtaining medical advice, but invited him to write if he had any questions, which he did.  On 21 July 1998 HPSS wrote to Dr Fox again confirming its decision, and stated that he could lodge an appeal (which would probably involve an independent medical assessment), which he did.  On 21 September 1998 HPSS informed Dr Fox that an independent accredited specialist in occupational medicine had reviewed all the papers and had concluded that he did not qualify for Injury Benefits.  Subsequently, Dr Fox raised further procedural matters and alleged that the OHS had misinterpreted a report from his psychiatrist.  HPSS offered to resubmit the papers to the OHS if his psychiatrist would write requesting this.  Then, in February 1999, Dr Fox sent HPSS a copy of an NHS Scheme leaflet “Appealing against a decision” and asked why he had not been given something similar.  HPSS replied stating that there was no such leaflet in use in Northern Ireland at present, but set out its procedure for processing appeals.  Dr Fox was informed that, after the referral to an independent consultant, a dissatisfied appellant could refer their case to OPAS or to me.  Following further extensive correspondence and referrals to OHS, Dr Fox was informed in August 1999 that his application would be referred to an independent consultant for a clinical assessment (this was the assessment carried out by Professor Oyebode).  When Dr Fox remained dissatisfied, he consulted OPAS in January 2000 and, later, referred his complaint to me.

 AUTONUM 
With regard to point (d), HPSS said that it had followed established procedures in dealing with Dr Fox’s application.  In view of the advice it received from its medical advisers and from the independent consultants, all of whom were in possession of the necessary background and were aware of the provisions of the Regulations, it was decided that Dr Fox was not eligible for Injury Allowance.

Provisions of the Regulations
 AUTONUM 
Regulation 3(1) of the Regulations provides that:


“these regulations shall apply to any person who, while he is a practitioner, sustains an injury, or contracts a disease … in the course of the person’s employment and which is attributable to his employment if

(a) it is attributable to the duties of his employment;

(b) it is sustained while, as a volunteer at an accident or emergency, he is providing health services which his professional training and code of conduct would require him to volunteer; or

(c) it is sustained while he is travelling as a passenger in a vehicle …” 

 AUTONUM 
Regulation 4 provides for payment of Injury Benefits to a person to whom Regulation 3(1) applies, if his or her earning ability is permanently reduced by more than 10% (commonly referred to as Permanent Injury Allowance) as a result of the qualifying injury or disease.  Regulation 5 provides for a minimum income guarantee of 85% of earnings during leave of absence from employment resulting from qualifying injury or disease (commonly referred to as Temporary Injury Allowance).

 AUTONUM 
Regulation 17 provides that:


“The Department may require any person entitled, or claiming to be entitled, to [injury benefit] to submit himself to a medical examination by a registered medical practitioner selected by the Department, and in that event the Department shall also offer the person an opportunity of submitting a report from his own medical adviser as a result of an examination by him, and the Department shall take that report into consideration together with the report of the medical practitioner selected by the Department.”

The background to Dr Fox’s claim for Injury Benefit
 AUTONUM 
Dr Fox commenced sick leave on 15 July 1995 because of “stress, severe burnout and depression”.  He returned to work on a part-time basis on 1 January 1996, and reverted to full-time employment on 1 June 1996.  He said that his illness was brought on by overwork resulting from a number of business and other problems involving the running of his practice, administering a fundholding budget, providing local hospital support and difficult patients.  These were compounded by traumatic experiences in his private life.  Finally, the unexpected death of a patient triggered a breakdown in June 1997, which resulted in him being admitted to hospital.  On 6 August 1997 he wrote to HPSS stating:


“I feel that my illness was due to my work, that I suffered financial hardship as a result and would like to be considered for some recompense under the NHS Injury Benefits Scheme.”

 AUTONUM 
In October 1997 HPSS informed Dr Fox that OHS wished to obtain a report from his own specialist.  In fact, Dr Fox arranged for his own GP, Dr Gallagher, to write to OHS.  In her letter, dated 21 November 1997, Dr Gallagher gave a detailed background to his illness and concluded:


“I think that [he] suffered from a depressive illness, which was caused by many stresses in his life.  These are all related to his work as a rural general practitioner.  It seems clear, therefore, that he should be able to benefit from the NHS Injury Benefit Scheme for his illness in 1995 and for his subsequent illness two years later in June of 1997.”

 AUTONUM 
The Director of the OHS, Dr Addley, remarked that what had been requested was a report from Dr Fox’s attending specialist.  He informed HPSS that Dr Fox’s application could not be progressed until a report was submitted from his Consultant Psychiatrist.  Eventually, a report, dated 6 May 1998, was received from Dr Gillespie, a Consultant Psychiatrist to whom Dr Fox had been referred in 1997.  Dr Gillespie concluded:


“I would agree entirely with Dr Gallagher’s assessment … that the major contributing factor in Dr Fox’s illness has been the stresses which he has suffered in the work situation.  This is evidenced by the history and sequence of events outlined above and has clearly emerged in therapy with me over the past eight months as the most important factor in his illness.  In my opinion Dr Fox has suffered illness and disability as a result of his NHS duties and meets the criteria for the NHS Injury Benefits Scheme.”

 AUTONUM 
However, HPSS wrote to Dr Fox on 18 May 1998 rejecting his application.  HPSS explained that Dr Addley had stated:


“to be successful an applicant must have sustained an injury which can be shown, on the balance of probability, to be solely attributable to their work … it would be my opinion that Doctor Fox’s medical condition is multi-factoral in origin with factors that are not solely attributable to the work of a General Practitioner.  Consequently, my opinion would be that Doctor Fox is not suffering from a condition which is solely attributable to his duties.”  


In view of this, HPSS said that it would not be possible to consider an Injury Benefit award at that time.     

 AUTONUM 
At the request of Dr Fox, the matter was referred back to Dr Addley for clarification and confirmation.  In a letter to Dr Fox dated 21 July 1998, HPSS said that Dr Addley had now replied as follows:

“We, as medical advisers, are asked to make a determination as to whether an injury has occurred and whether this is attributable to duties associated with work.  The case was duly processed in the normal manner.  In relation to Dr Fox, the first determination to be made is whether or not an injury has occurred.  This is difficult and complex whenever the particular injury is psychological in nature and has occurred over a period of time and may not perhaps be related to a particular single incident.  If, in Dr Fox’s case, that determination is set aside at this point, the second and final determination relates to the attribution or linkage of the injury to work.  This must be on the basis of being attributable to the duties associated with a post.  This means that if there are any other factors which may have influenced or played a part in the development of a condition, the claim for injury award would not be successful.  Dr Fox’s case fails on the attribution test.  Medical reports forwarded by Dr Fox indicate that there are a number of factors coming into play in the determination of his illness and as some of these are not work-related, this means that his condition cannot be solely attributable to work … having [a medical condition] in itself is not [sufficient] – the medical evidence must indicate that the condition is attributable to work in as much as no other factors [are] involved.”

 AUTONUM 
Dr Fox then submitted guidance notes on Injury Benefit issued to NHS employees in England and Wales, and said that it was evident from these notes that a claim might succeed if the injury or illness was only partly attributable to work.  He disputed Dr Addley’s opinion that the condition must be wholly attributable to work.  In the meantime, following a further appeal against the rejection of his claim, Dr Fox’s medical papers were referred to an external consultant for review.  On 21 September 1998 HPSS informed Dr Fox that:

(a) The external consultant had concluded that there were several pertinent reasons for the development of his condition, and not all of them were attributable to his work.  This being the case, the consultant’s opinion was that he did not qualify for Injury Benefit.

(b) According to the Regulations, in order to qualify for Injury Benefit the condition must be attributable to the duties of employment.

 AUTONUM 
Dr Fox then sought the assistance of his MP.  Following an enquiry by the MP, OHS again referred the matter to the external consultant.  Dr Addley informed HPSS that the consultant saw no reason to change his conclusion.  The consultant considered that there was no doubt about the causative factors and, in view of the detailed reports from Dr Gallagher and Dr Gillespie, he saw no useful purpose in meeting Dr Fox to carry out his own assessment.  

 AUTONUM 
HPSS informed Dr Fox on 15 December 1998 that it was satisfied that its decision that he was not eligible for Injury Benefit was correct.  HPSS also dealt with Dr Fox’s reference to the NHS Scheme in England and Wales (see paragraph 17); according to HPSS it had discussed his case with colleagues in the NHS Pensions Agency, and they had agreed with the way his claim had been processed.   

 AUTONUM 
As mentioned above (see paragraph 7), there then followed a quite lengthy exchange of correspondence which involved, principally, the proper construction of the Regulations, procedures for appeal and alleged precedents for the award of benefits in circumstances similar to those of Dr Fox.  During this period, Dr Addley approached Dr Gillespie for a further report.  Dr Gillespie confirmed that her 1998 opinion was that Dr Fox’s condition was attributable principally to work-related issues.  Enlarging on this in a letter to Dr Addley dated 19 July 1999, Dr Gillespie said that she had identified seven “life events” which preceded Dr Fox’s hospitalisation in June 1997.  Of these, she considered that four were work related, one was partly work-related and the other two were family matters.

 AUTONUM 
On 26 August 1999 HPSS wrote to Dr Fox requesting further information with regard to the “partly work-related” matter referred to above, and with regard to the circumstances of an incident which preceded his first illness and absence from work in 1995.  Having been informed by Dr Fox that he was now engaged in a number of part-time employments, HPSS also requested further details of these employments.  Finally, HPSS informed him that his claim would now be subject to an independent psychiatric review and clinical assessment.  As mentioned above, this assessment took place on 1 November 1999.  

 AUTONUM 
On 17 November 1999 HPSS wrote to Dr Fox informing him that his appeal had been unsuccessful.  HPSS said:


“With regard to your applications for Temporary Injury Allowance, the Appeal Consultant found that your condition from 1st August 1995 to 31st December 1995, and 22nd June 1997 to 31st December 1998, is not attributable to your HSS employment.  In relation to your application for Permanent Injury Allowance from 1st January 1999, the Appeal Consultant found that ‘there has been no permanent reduction in earnings ability of 11% or more as a result of an injury, disease or condition which is attributable to the applicant’s HSS employment.”  

 AUTONUM 
A copy of Professor Oyebode’s report, dated 3 November 1999, has been shown to me.  Professor Oyebode concluded that, in his opinion, neither the first nor the second episode of depressive illness was “solely, wholly or primarily attributable to Dr Fox’s duties as a general practitioner.”  With regard to the permanence of the resulting condition, Professor Oyebode said “I do not believe that Dr Fox has suffered permanent injury attributable to his duties as a general practitioner.”

 AUTONUM 
I have also been shown a copy of the Guidance Notes given by HPSS to the examining doctors, including Professor Oyebode. The Guidance Notes state :


“To qualify for Permanent Injury Allowance the applicant must be assessed, as a result of an injury, disease or condition which is attributable to his HSS employment, to have suffered a permanent reduction in earnings … 


Where the injury, condition or disease is attributable to some other cause, for example the natural progression of a pre-existing condition, normal wear and tear or a non work-related injury, condition or disease, the regulations are not satisfied.


If different factors both work-related and non work-related appear to be involved it will be necessary to consider their relative importance. In such cases the regulations will only apply if HPSS is satisfied that the HSS employment was the principal reason for the applicant’s condition. Where the applicant suffers from a pre-existing or non work-related injury, condition or disease HPSS must further be satisfied that there is some new work-related cause and effect over and above the original problem.”   



Similar guidance was given with regard to qualification for Temporary Injury Allowance.

 AUTONUM 
My investigator asked HPSS to state the authority on which it relies in asserting that its construction of Regulation 3(1) is correct. HPSS replied :


“The Departmental Solicitor provides advice on the interpretation of the Scheme Regulations. The Department’s legal advice is that Regulation 3 … simply states “attributable” and we have to take the regulations as they stand. The Regulations do not contain the words “materially or not significantly attributable.””


Note also that the Regulations do not contain the words “principally”, or “solely”, as qualifying “attributable”.

CONCLUSIONS

 AUTONUM 
I will deal firstly with the ancillary complaints summarised in paragraph 3 above.

 AUTONUM 
I do not uphold complaint (a).  In my view, over a considerable period of time, HPSS went to considerable lengths to address the numerous and sometimes complex issues put to it by Dr Fox.  The sheer volume of correspondence might be sufficient evidence in itself but, when a detailed response was required, generally HPSS produced this in a patient, measured and straightforward fashion.  I believe that Dr Fox is being somewhat unrealistic when he complains of unreasonable delays.  

 AUTONUM 
I do not uphold complaint (b).  HPSS and the OHS have submitted that full account was taken of all the available medical evidence, and I have no sufficient reason to believe otherwise.  Dr Fox’s case was referred to two independent specialists, one of whom carried out a personal clinical assessment and psychiatric review which Dr Fox himself acknowledged was very thorough.  However, Dr Fox then complained bitterly when he discovered that, as a result of Professor Oyebode’s report, his appeal had failed.  The initial refusal of HPSS to allow Dr Fox access to the medical reports was based on advice from its own solicitors that his request was not subject to the requirements of the Access to Personal Files and Medical Reports (NI) Order 1991.  I consider that HPSS was entitled to rely on that advice.  In any event, I am not persuaded that failure to disclose was itself the cause of any material injustice to Dr Fox, particularly as the medical reports were later disclosed to him in September 2000.  

 AUTONUM 
I do not uphold complaint (c).  Information about the appeals procedure was first given to Dr Fox in July 1998 and, later, in February 1999.  There is no sufficient evidence indicating that advice about the proper procedure was withheld, or that the proper procedure was not followed, nor could I be satisfied that Dr Fox suffered any injustice even if it could be shown that there were any departures from the accepted procedures.  At all times, the concern of HPSS appeared to be to try to resolve the problem rather than be concerned with formal procedure, but details of the formal procedure were supplied when Dr Fox requested them. 

 AUTONUM 
I will deal with complaint (d) when I consider the complaint about the refusal of Injury Benefit because, clearly, these matters are interrelated.

The complaint about the refusal of Injury Benefit
 AUTONUM 
HPSS has submitted that, because it has been advised that Dr Fox’s illnesses are not attributable to his duties as a GP, he is not entitled to receive Injury Benefit.  Dr Fox counters that his illnesses are attributable to his duties but, even if they are not wholly attributable, the Regulations nevertheless confer on him the right to receive Injury Benefit.

 AUTONUM 
The Regulations make no mention of partial awards; moreover, they are silent regarding circumstances in which a number of factors might have contributed to an injury or to a disease.  Although not part of the Regulations, an appended Explanatory Note states that:


“These regulations provide for the payment … of injury benefits to … any person engaged in the [HPSS] whose earning ability is reduced as a result of an injury suffered or disease contracted in the course of his duties.”  

 AUTONUM 
Shortly after I issued my preliminary conclusions with regard to Dr Fox’s complaint, the Court of Appeal’s decision in the case of R -v- Metropolitan Police Service, ex parte Stunt [2001] All ER (D) 292 (Feb) was published.  That case was concerned with whether Mr Stunt, a police constable, suffered an injury in the execution of his duty and so should receive an injury pension.  The relevant Regulation of the Police Pensions Regulations 1987 provides that :


“A reference in these Regulations to an injury received in the execution of duty by a member of a police force means an injury received in the execution of that person’s duty as a constable.”

Mr Stunt retired as a result of a permanently disabling psychiatric injury suffered in reaction to an internal police investigation. Simon Brown LJ quoted from an earlier case R -v- Kellam, ex parte South Wales Police Authority and another [1999] All ER (D) 721 in which Richards J said :


“It is sufficient for there to be a causal connection with service as a police officer. It is not necessary to establish that work circumstances are the sole cause of the injury. Mental stress and psychiatric illnesses may arise out of a combination of work circumstances and external factors (most obviously, domestic circumstances). What matters is that the work circumstances have a causative role. The work circumstances and domestic circumstances may be so closely linked as to make it inappropriate to compartmentalise them, as in R -v- Court & Bronks, where the so-called ‘private matters’ were held to be intimately connected with the officer’s ‘public duty’. But I do not read the authorities as laying down any more general rule on compartmentalisation. On the other hand, where compartmentalisation is possible (i.e. in the absence of an intimate connection between the private matters and the public duty), I do not read the authorities as laying down any rule that the existence of a causal connection with the private matters is fatal to a claim. Provided that there is also a causal connection with the public duty, the test is satisfied.

Simon Brown LJ himself added:


“I would regard the series of cases concluding with Kellam to have been rightly decided provided only and always that the officer’s ultimately disabling mental state had indeed been materially brought about by stresses suffered actually through being at work.”

However, Simon Brown LJ concluded that:


“I cannot for my part accept the view that if injury results from subjection to [disciplinary] proceedings, it is to be regarded as received in the execution of duty. Rather it seems to me that such an injury is properly to be characterised as resulting from the officer’s status as a constable – ‘simply [from] his being a police officer’”.


In other words, the injury was not contracted at all in the course of his duties and presumably the position would be different if the injury was partly caused by police duties and partly caused by other matters, so long as the police duties are a material cause.  Longmore LJ commented on the guidance given to the medical examiner in that case, which was as follows: 


“Injury received in the execution of duty is a difficult area, but to all intents and purposes the question for you is whether the injury was caused by or received on police duty as opposed to domestic or other circumstances not related to police duty.”


and considered that there was no reason to criticise this guidance.

 AUTONUM 
The guidance given by HPSS to the examining doctors was, essentially, similar to the guidance given to the doctor who examined Mr Stunt in the above case. HPSS made it clear that, in cases where work-related and non work-related factors are present, HSS employment must be the “principal reason” (emphasis added) for the applicant’s condition. This, however, was wrong in that the italicised word puts the test of causation too high. 

 AUTONUM 
Both independent consultants advised HPSS that, in their opinion, Dr Fox’s illnesses were not wholly attributable to his work as a GP.  Indeed, Professor Oyebode went rather further than this by saying that his illnesses were not “solely, wholly or primarily attributable to Dr Fox’s duties” (emphasis added) and concluding therefore that “I do not believe that Dr Fox has suffered permanent injury attributable to his duties”. In my judgment, HPSS was not entitled to rely on this opinion because it manifestly applied an unjustifiably stringent test, ie in using the italicised words. 

36.
Further, the Court of Appeal has now considered what is meant by an injury received “in the execution of duty”. In my view, similar principles can be applied to the Scheme, which requires that a qualifying injury is sustained “in the course of the person’s employment and which is attributable to his employment.” Although the Court of Appeal was concerned with the particular case of an injury allegedly relating to disciplinary proceedings, Simon Brown LJ has made it clear that all that has to be found is that there is a causal connection with the employment and that the employment does not have to be the sole cause of the injury.

 AUTONUM 
It is my conclusion that the guidance given by HPSS to the examining doctors was unsatisfactory. In consequence, Professor Oyebode applied the wrong test and considered whether Dr Fox’s illnesses were “solely, wholly or primarily attributable to Dr Fox’s duties”. Therefore, I find that the decision of HPSS to refuse Dr Fox’s application was a decision which involved maladministration and with which I am therefore entitled to interfere.  I uphold this part of the complaint, and will remit the matter to HPSS for fresh consideration on the basis of the correct test as indicated above. It follows that I also uphold the complaint summarised in paragraph 3(d) above.

DIRECTION
 AUTONUM 
Within 28 days of the date of this Determination HPSS shall write to Professor Oyebode regarding Dr Fox’s application for Injury Benefits, enclosing revised instructions worded in accordance with the principles I have outlined above, and shall request him to give a fresh opinion in accordance with the revised, correct guidance. On receipt of Professor Oyebode’s opinion, HPSS shall, forthwith, reconsider Dr Fox’s application in the light of that opinion and in accordance with my conclusions above.

DR JULIAN FARRAND

Pensions Ombudsman

27 June 2001
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