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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mrs S A Lovell

	Scheme
	:
	W Trott 1987 Pension Scheme

	Administrators
	:
	PIFC Benefit Consultants plc (PIFC)

	Managers
	:
	Royal & SunAlliance (R&SA)


THE COMPLAINT (dated 14 August 2000)
 AUTONUM 
Mrs Lovell has complained of injustice as a consequence of maladministration on the part of PIFC and R&SA as follows:

(i) that PIFC failed to wind up her small self-administered scheme (SSAS) for the flat fee of £250 agreed, causing her to incur additional costs from the WF Company; the SSAS administrators,

(ii) that PIFC recommended the R&SA policy despite knowing that she would only pay premiums for five years and would incur a discontinuance penalty;

(iii) that R&SA changed the terms of the discontinuance penalty;

(iv) that R&SA failed to make Scheme documents available until four years after the Scheme had been set up.

MATERIAL FACTS

 AUTONUM 
The Scheme was established by Declaration of Trust dated 10 March 1989 following discussions between Mrs Lovell and PIFC.  PIFC wrote to Mrs Lovell on 16 February 1989 

“It is now clear that you intend to sell your share-holding to an outside organisation in the near future and be retained on the payroll for the next five years on a salary and pension contribution package.  My understanding is that the pension contribution will be fixed at £25,000 per annum.  Following this you propose emigrating to Spain to join your family who are already Spanish residents.


There is no doubt in my mind that the advantages of a Small Self-Administered arrangement now become somewhat academic and, indeed, you would be well advised to switch to an insured arrangement prior to your 31 March year-end.  Once control of the company passes into other hands, complications could arise with regard to the Self-Administered arrangement.  I feel that you should opt for a conventional insured plan with full protection on the assets and with the Trustees not being W Trott Ltd.  I would suggest that PIFC Pension Trustees be appointed with or without you as Co-Trustee.


I note that you require active management of the new insured scheme and that you feel that this was an aspect sadly lacking in your existing Self-Administered arrangement.  You are also concerned to maximise your tax free lump sum entitlements bearing in mind you would not be able to draw benefits until age 50.  You also mentioned that the new insured plan should have comparable loanback facilities to that existing in your Self-Administered arrangement.”

 AUTONUM 
The letter then went on to address Mrs Lovell’s tax position in respect of the realisation of her shares and Spanish residency and offered to introduce her to a tax specialist.  The letter continues 

“In order to wind up the existing Self-Administered Pension Scheme, I need your authority and a suitable draft was left with you and as soon as I receive this, duly signed, I will contact the existing advisers and make the necessary arrangements.” 

PIFC also agreed that they would prepare the necessary documentation in respect of the insured scheme.  They quoted a “flat amount of £250 in winding up the existing Self-Administered arrangement, ensuring transfer to the new insured plan …”, including obtaining Inland Revenue approval.  However, the letter warned that the £250 fee was on the basis that the winding-up was straightforward, but agreed to warn Mrs Lovell if that should prove not to be the case.

 AUTONUM 
PIFC wrote to Mrs Lovell again in March 1989 confirming that Royal Heritage (now R&SA) and Norwich Union had received the application forms prior to the Budget.  They confirmed that they had written to the WF Company to confirm that the existing SSAS should be discontinued.  PIFC wrote again on 20 April 1989 asking Mrs Lovell to confirm that the outstanding loan against the Self-Administered Scheme had been repaid as required if the scheme was to cease.  They wrote again in May 1989 asking for confirmation that the loan had been repaid.  The letter also notes “I have been advised by the WF Group that they have forwarded a Definitive Trust Deed and Rules to Mr Kay for signing.  This is required urgently, as the Scheme will not be approved by the Inland Revenue until this is received.  It will not therefore be possible to transfer the benefits from this Scheme into the new ones, which we have set up on your behalf, until it has received approval from the Inland Revenue and this will not be given until these documents are signed.”

 AUTONUM 
PIFC then wrote to Mrs Lovell in July 1989 again confirming that once the WF Scheme had received Inland Revenue approval it could be wound up and the assets transferred to the new schemes.  The letter also included announcement letters to be typed on W Trott Ltd headed paper and signed by a director.  They also provided estimates of benefits at age 50 and noted “we have had to produce our own computerised estimates since insurance companies have great difficulty in producing figures based on the assumptions required.  These assumptions are that you make five payments only of £25,000, that £100,000 from the WF Scheme is invested now and that no further premiums are paid beyond the five years.  The estimated benefits shown at age 50 should be taken as approximations but should nevertheless give you an indication.”

 AUTONUM 
The enclosed announcement letter, which Mrs Lovell countersigned, explained that the pension arrangement was being set up with Royal Heritage and gave an outline of the benefits.  The letter also stated “It is our intention to maintain payment of our contributions but we reserve the right to discontinue payment in which case a penalty will be applied to the value of the investments forming the retirement benefit fund and a reduction may be applied to the sum assured (if any) shown under b above.”

 AUTONUM 
On 31 August 1989 the WF Company wrote to Mrs Lovell “Your Scheme is of course to be wound up in accordance with your instructions and the monies ultimately transferred to insured arrangements established by PIFC Investment Services Limited.  In order for the self-administered scheme to be wound up and the transfers made the Scheme must be approved by the Revenue as must the winding up arrangements.  We shall of course as instructed undertake both of these tasks but before we can proceed we need the Definitive Deed and Rules completed which were sent to Mr Kay on 28th April.  I shall be grateful therefore if you could arrange for this document to be signed and sealed on behalf of the Company and signed by the other parties and returned to me as soon as possible.”

 AUTONUM 
In September 1991 Royal Heritage wrote to Mrs Lovell “We are writing to inform you that we have discovered an inaccuracy in the wording of the Product Particulars which would have been sent to you shortly after the above contract was effected … The sentence under the heading DECREASING OR DISCONTINUING CONTRIBUTIONS which reads ‘The penalty is expressed as a percentage of one year’s premium’ should read ‘The penalty is expressed as a multiply of one year’s premium’.  This correction makes the Product Particulars consistent with the Terms and Conditions which currently apply to the Policy.”

 AUTONUM 
Premiums were only paid to R&SA in respect of Mrs Lovell for two of the original five years envisaged because she ceased to work through incapacity.  R&SA then levied a discontinuance penalty because no regular premiums were being paid.  They confirmed in a letter to the WF Company, who enquired on Mrs Lovell’s behalf, “that a late discontinuance penalty was levied against policy number 8040605 for £13,324.93, thus reducing greatly the value of the managed regular units.  The reason for this action is that there are no ‘initial’ or ‘capital’ units therefore the contract relies on contributions being made throughout the full term in order to recover administration expenses.  If contributions are stopped a deduction from the unit value will be made.  The amount deducted depends on the number of years remaining to Normal Retirement Date at the time the premiums cease.  (An extract from the Executive Capital Builder policy conditions is enclosed herewith).  A copy of the policy schedule is enclosed for policy number 8040605.  However, no schedules were ever issued in respect of the Trustee Capital Builder policies.  There have been no final rules released under the above contracts as Royal Heritage is still pending full Inland Revenue approval of the schemes in question.”

 AUTONUM 
The Inland Revenue wrote to James Hay Pension Trustees Limited in September 1999 regarding the SSAS.  The letter explained that the scheme had still not received exempt approval and drew their attention to the options for gaining approval in lieu of a full definitive deed where a scheme was in the process of winding up.

TIME LIMITS
 AUTONUM 
Regulation 5 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 provides 

“(1)
Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.


(2)
Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.


(3)
Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considers reasonable.”

CONCLUSIONS
 AUTONUM 
It appears from the evidence before me that Mrs Lovell was aware of the issues about which she is now complaining for considerably longer than three years prior to bringing her complaint.  Although Mrs Lovell contacted the pensions advisory service, OPAS, in 1995, the issues she raised with them were those which were the subjects of her previous complaints to my office.  She should have been aware that the WF Company were administering the winding up of the SSAS from their letter dated 31 August 1989.  I have not been presented with any evidence to suggest that she queried the situation at the time.  It is not clear from the evidence before me that Mrs Lovell ever formally instructed PIFC to proceed with the winding-up.  Her authorisation was requested by PIFC but does not appear to have been given.  However, I am not persuaded that there are any circumstances which would justify me exercising my discretion to investigate this complaint.

 AUTONUM 
With regard to the Mrs Lovell’s complaints regarding the discontinuance charges; she has been aware of these charges at least from 1993, if not earlier.  Again, I am not persuaded that there are circumstances which justifiably led to such a delay in Mrs Lovell bringing a complaint on this point.

 AUTONUM 
Finally, with regard to her complaint that R&SA failed to issue her with Scheme documentation.  The policy was set up in 1989 and Royal Heritage drew Mrs Lovell’s attention to the Product Particulars in their letter of 27 September 1991.  Mrs Lovell does not appear to have pursued this issue with either R&SA or PIFC at any point since the inception of the Scheme.  There certainly appears to be no reason why she was unable to bring her complaint within the three-year timescale.

 AUTONUM 
In summary, Mrs Lovell’s complaint is out of time under the provisions of Regulation 5 and I do not consider that it would be appropriate to exercise my discretion to extend that time.

DR JULIAN FARRAND

Pensions Ombudsman

12 March 2001
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