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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Disputant 
	:
	Senior Trustee Limited

	Respondent
	:
	Hay Hall Trustees

	Scheme
	:
	Senior plc Pension Plan


THE DISPUTE (dated 6 June 2000)

 AUTONUM 
Senior Trustee Ltd contends that Hay Hall Trustees are liable to pay an enhanced transfer value to the Scheme in respect of relevant transferring members.  Hay Hall Trustees dispute that they are liable to pay such an enhanced value.

MATERIAL FACTS
 AUTONUM 
The Hay Hall Group was principal employer of the Hay Hall Group Pension Scheme (the Hay Hall Scheme).  Accles & Pollock Limited (Accles) was a participating employer.  

 AUTONUM 
On 18 February 1998 Accles, as vendor, sold its assets and business to Senior Tube Limited (Senior), the purchaser.  Senior (now Senior plc) is principal employer of the Scheme.

 AUTONUM 
Schedule 7 to the sale/purchase agreement dealt with pensions.  In particular it provided that an enhanced transfer value would be paid to those members of the Hay Hall Scheme who (a) became members of the Scheme and (b) consented to the transfer and (c) were active members of the Scheme on “the due date”.  Such members were called in the agreement “Consenting Members”.

 AUTONUM 
The due date was defined in the sale/purchase agreement as being “the first working day after the expiry of one month after the satisfaction of the last to be satisfied of the transfer conditions.”

 AUTONUM 
There were four transfer conditions.  Condition three was that “the amount of the Transfer Requirement either has been agreed by the Vendor’s Actuary [Ms S Ash of KPMG] and the Purchaser’s Actuary [Mr N Roth of William M Mercer, (Mercers)] … or has been determined by [an] Independent Actuary”.  The “Transfer Requirement” was “the aggregate of the Transfer Values in respect of Consenting Members calculated at the Due Date in accordance with the Actuary’s letter [dated 18 February 1998 and signed by Ms Ash and Mr Roth]”.  

 AUTONUM 
Neither Hay Hall Trustees nor Senior Trustee Ltd were party to the agreement.

 AUTONUM 
In March 1999, Hay Hall Trustees made an announcement to its former members explaining that they had the choice of receiving a deferred benefit under the Hay Hall Scheme, or of transferring their benefits to the Scheme, in which case they would received a transfer value calculated on a preferential basis.  They were asked to, and some did, sign option forms expressing their wishes.

 AUTONUM 
On 17 May 1999 the share capital of Senior was sold to a third party.  The terms of the pensions schedule to the agreement relating to that sale provided that Scheme members (including of course the ex-Hay Hall Scheme members who had consented to the transfer over of their Hay Hall Scheme benefits) would continue to participate in the Scheme until 31 October 1999, at which stage they would become deferred members of the Scheme.  No provision was made for transfer of the Scheme members’ past service rights to the third party’s pension scheme.

 AUTONUM 
By 18 August 1999 Mercers wrote to KPMG to comment on a draft transfer agreement between Hay Hall Trustees and Senior Trustee Ltd.  Among other things, its letter said that “with regard to the Transfer Requirement, I assume KPMG will complete the amount for my review.  Also, I would like the wording to convey that transfer will take place promptly on agreement of the final amount”.  

 AUTONUM 
On 23 September 1999 KPMG sent Mercers a revised transfer agreement to be signed in due course by both sets of Trustees.  In its covering letter KPMG said “With regard to the exact transfer amount … we have agreed that for the purpose of this agreement, the provisional amount shown should suffice with the comment as shown”.  

 AUTONUM 
The revised transfer agreement provided at appendix one that the amount to be transferred would be “An amount equal to the Transfer Requirement calculated in accordance with the Agreement dated 18 February 1998, being £991,667.000 agreed as at 9 March 1998 is to be transferred.  This has been calculated by KPMG … and agreed by [Mercers].// The actual amount to be transferred will be established once the exact transfer date has been agreed and the transfer will be made promptly thereafter.”  Appendix 2 to the agreement contained a list of consenting members.

 AUTONUM 
On 31 October 1999 the Scheme members described as having been consenting members in appendix 2 to the unsigned agreement of 23 September 1999 all ceased to be active members of the Scheme.  They therefore ceased to be consenting members as defined in the sale/purchase agreement between Accles and Senior.

 AUTONUM 
Hay Hall Trustees believe that the due date had not been reached by 31 October 1999 and that therefore none of its former members were entitled to the enhanced transfer value described in schedule 7.  They are however prepared to pay over cash equivalent benefits.  

 AUTONUM 
Senior Trustee Ltd believes that a mutual mistake has crept into several parts of schedule 7 of the sale/purchase agreement and that if the sale/purchase agreement is read subject to these mistakes being corrected then it becomes clear that the due date had arrived on 20 September, one month after (it believes) all the transfer conditions were fulfilled.  However it does not dispute that on a literal reading of the sale/purchase agreement, the due date had not arrived by 31st October 1999.

 AUTONUM 
Senior Trustee Ltd makes several assertions about what it believes to have been the underlying intention of the parties to the sale/purchase agreement, including both sets of actuaries.  KPMG do not agree with the assertions of Senior Trustee Ltd nor, according to Hay Hall Trustees, does the Hay Hall Group.

JURISDICTION 
 AUTONUM 
I do not have jurisdiction to determine disputes between employers of one scheme and employers of another. Hay Hall Trustees say that, what is essentially a dispute between the Hay Hall Group/Accles and Senior, has been disguised as a dispute between trustees to bring it within my jurisdiction.  

 AUTONUM 
Senior Trustee Ltd, for its part, says that Hay Hall Trustees are under an overriding obligation to act in the best interests of all their members, including those who elected to transfer their deferred benefits in the Hay Hall Scheme to the Scheme on the basis of the promise expressed in the March 1999 announcement.  They argue from this that Hay Hall Trustees have an obligation to ensure that effect is given to schedule 7 to the sale/purchase agreement by paying over the increased transfer value.  

 AUTONUM 
The fact that both sets of Trustees have an obligation to the same members is sufficient to mean that there are very real issues as between the two sets of Trustees.  These issues are properly described as a dispute between trustees and hence fall within my jurisdiction.  

 AUTONUM 
However my starting position must be that any mistakes made in the sale/purchase agreement are matters to be sorted out between the employers, and I can neither delve into the real intentions of the parties to that agreement, in so far as these are not apparent from the documents which I have seen, nor in effect correct the sale/purchase agreement (even if I were to be persuaded it is incorrect).  These are matters in dispute between the employers, and hence outside my jurisdiction.

CONCLUSION
 AUTONUM 
Rule 21 of the Hay Hall Scheme rules provides that individual deferred pensioners can request transfer of his/her entitlements to another approved scheme and that Hay Hall Trustees will pay the receiving scheme the member’s cash equivalent benefits.  However “the Principal Employer may request that a higher transfer value be paid … The Trustees are to implement that request provided that the relevant Participating Employer agrees to pay within a time scale determined by the Trustees any further contributions that the Actuary may recommend …” (rule 21.3).

 AUTONUM 
Rule 22.1 provides that “At the request or with the consent of the Principal Employer the Trustees may arrange for any or all of the Beneficiaries … to participate in a Receiving Scheme”.  Rule 22.3 provides that “Participation may be effected by transferring to the Receiving Scheme all or any part of the Scheme assets and monies upon terms agreed between the Trustees and the Principal Employer and the trustees or administrator of the Receiving Scheme”.

 AUTONUM 
Hay Hall Trustees say that the Hay Hall Group has not made a request to them to pay a higher transfer value under rule 21.  They say that no agreement has been reached under rule 22 between Hay Hall Trustees and the Hay Hall Group and Senior Trustee Ltd.  They argue that under Hay Hall Scheme rules they cannot pay over more than the relevant members’ cash equivalent values.  

 AUTONUM 
Senior Trustee Ltd, for its part, says that the documents and the conduct of the parties “clearly demonstrate that the Principal Employer … had requested the Hay Hall Trustees to pay a higher transfer value than the statutory cash equivalent.”  They say further that the provisions of schedule 7 to the sale/purchase agreement had been acted upon by all parties.  They hence argue that the agreement set out in rule 22 has been reached.  They say that, under general trust law, Hay Hall Trustees are obliged to give effect to the request and or the agreement.  

 AUTONUM 
I have seen no evidence to show or even to suggest that Hay Hall Trustees were asked by the Hay Hall Group to make any increased payment other than that described in the sale/purchase agreement.  For the reasons set out above, I cannot properly investigate any alleged flaws in that agreement.

 AUTONUM 
The correspondence between the sets of Trustees and the respective actuaries, and the various draft documents, evidence no more than that steps were being taken to implement the requirements of schedule 7 to the sale/purchase agreement.  They certainly do not lead me to conclude that the requirements had actually been implemented.  

 AUTONUM 
Therefore I cannot conclude that Hay Hall Trustees are entitled to pay out an increased value under the Hay Hall Scheme rules, nor can I infer that they are bound to pay out an increased value as a matter of general trust law.

 AUTONUM 
Senior Trustee Ltd does not make out its case and I therefore do not resolve the dispute in its favour.  

DR JULIAN FARRAND

Pensions Ombudsman

7 March 2001
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