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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mr W S James FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:

Lloyds TSB Group Pension Scheme No.2

Non-Contributory

Scheme
:

Hill Samuel & Co Limited Non-Contributory Pension Scheme 

Hill Samuel Scheme
:

The Hill Samuel Group Pension Scheme

Discretionary Scheme
:

Discretionary Section of the Hill Samuel Scheme, 

now subsumed within the Scheme

Respondents
:
1.
Lloyds TSB Group plc (Lloyds TSB)



2.
Lloyds TSB Group Pension Trust No.2 Ltd (the Trustee)

THE COMPLAINT (dated 16 June 2000)
 AUTONUM 
Mr James alleged injustice resulting from maladministration by the Respondents as follows:

(a) His early retirement pension from the Scheme was miscalculated.

(b) There are anomalies in the treatment of various members of the Scheme which have not been properly addressed.

(c) A decision to take a premium holiday was reached either without Trustee consent or without proper consideration being given to the best interests of the members.  

MATERIAL FACTS

 AUTONUM 
Mr James became a member of the Non-Contributory Scheme in 1970 with pensionable service backdated to October 1969.  As far as is relevant to this complaint, the Non-Contributory Scheme provided a pension of two-thirds of final pensionable salary on retirement at normal retirement age subject to completion of at least thirty years’ pensionable service (equivalent to an accrual rate of 1/45th of final salary for each year).  On 12 December 1977 he applied to join the Hill Samuel Scheme, a new scheme due to commence on 1 April 1978.   

 AUTONUM 
In 1978 Mr James was promoted and was transferred to the Discretionary Scheme, which also commenced on 1 April 1978 (but see paragraph 26 for further information).  On 30 March 1978 Mr Ramsay, the Director of Personnel of Hill Samuel & Co Limited, wrote to him to inform him that:

“the Discretionary Pension Scheme varies your entitlement as shown on the attached announcement.  In essence, the difference is that the scheme is based on thirtieths and provides a full two-thirds pension at age 60 after twenty years or more of service.”

 AUTONUM 
Mr James was made redundant by Hill Samuel Bank with effect from 31 August 1996, and took immediate early retirement from the Scheme (then known as the TSB Pension Scheme) at the age of 54.  On 16 August 1996 the Trustees’ financial advisers sent him a statement of retirement benefits.  Based on his final pensionable salary of £96,570, he was informed that he was entitled to either:

(a) an immediate pension of £54,638.04 pa, or

(b) a tax-free cash sum of £152,290.60 plus a residual pension of £41,349.24 pa.   

For a detailed explanation of this calculation, see below.  However, it is sufficient here to say that the above pension is 2/3rds of final pensionable salary, proportioned according to “N” (completed service) divided by “NS” (potential service to normal retirement age).   

 AUTONUM 
On 23 April 1998 Mr James wrote to my office making generalised accusations against the Respondents, although he said that:

“there is no suggestion that [they] acted illegally or that there was maladministration, as strictly interpreted, but there is a widespread belief that they acted inconsistently and showed apparent favouritism to some employees on their leaving as against others”.  


When he saw my preliminary conclusions with regard to his complaint, Mr James said that he wrote this letter not on his own behalf but 

“on behalf of elderly and inarticulate members of the Scheme on low pensions in order to see if benefit improvements could be obtained for them.”

 AUTONUM 
On 15 May 1998 (although this was not disclosed to me until much later) Mr James wrote to Lloyds TSB alleging that he did not receive 

“either a discretionary enhancement or the consolidation of bonus into final year’s salary as did people in an apparently comparable position to myself.”

 AUTONUM 
During 1998 the Lloyds TSB Bill was passing through Parliament.  According to a letter, dated 9 June 1998, to me from Lloyds TSB, 

“a small group of members and former members of the TSB Group Pension Scheme have been lobbying MPs claiming, inter alia, that there have been anomalies in their treatment by the Scheme”

This letter went on to explain that specific details had only recently been received, and were now being investigated.  Presumably, Mr James was one of those members.  

 AUTONUM 
Both Mr James and Lloyds TSB were informed that there did not seem to be any grounds, at that time, for me to become involved, because there appeared to be no complaint alleging injustice arising from maladministration, although further clarification was invited from both parties.  

 AUTONUM 
Correspondence then continued between Mr James and the Trustee on various matters raised by Mr James with regard to the governance of the Scheme.  With regard to his specific complaints regarding his own benefits (see paragraph 6), the Trustee informed him on 7 December 1998 that it was “neither the policy nor the practice of the TSB Scheme to enhance pensions” unless any of the following specific circumstances applied:

(a) A contractual obligation.

(b) On redundancy, when an immediate pension is taken without reduction for early payment (which applied in Mr James’s case).

(c) In exchange for a surrender of all or part of a redundancy payment.

(d) When the member had paid additional voluntary contributions.

 AUTONUM 
On 23 March 1999 Mr James wrote to the Trustee as follows:

“I believe that the pension provided to me, when I was made redundant from Hill Samuel Bank on 31st August 1996, was incorrectly calculated, since it was not in accordance with my contract.  Could you please investigate this matter as soon as possible, since it will otherwise form the initial part of my claim to the Pensions Ombudsman.”

 AUTONUM 
The Trustee replied to Mr James on 27 March 1999 stating that he had not made it clear what he believed was wrong with the calculation.  However, the Trustee gave an overview of the calculation basis used and a breakdown of the total pension figure.

 AUTONUM 
On 31 March 1999 Mr James, acting as “Deputy Chairman of the TSB Hill Samuel Action Group”, wrote long and complex letters both to Lloyds TSB and to the Trustee alleging, essentially, that the review of the claimed “anomalies” (see paragraph 7) had not been carried out in good faith, or in accordance with undertakings given by Lloyds TSB to MPs.  Lloyds TSB replied stating that the Trustee had not been involved in the review process, but confirmed that the review had been carried out by Lloyds TSB in accordance with any undertakings given, and after taking legal and actuarial advice.  In his letter to the Trustee, Mr James had also drawn attention to an ongoing employer contribution holiday.  The Trustee replied that the contribution holiday had been properly agreed in accordance with actuarial advice and was in accordance with Scheme Rule 76 (see below).    

 AUTONUM 
Mr James also continued to press for further clarification of his own benefit calculation, and the Trustee replied to him on 7 June 1999.  For service until 1 October 1981 the calculation took account of his full final salary of £99,750.  However, with effect from 1 October 1981, the Discretionary Scheme applied a deduction from salary equal to the amount of the Basic State Pension, which was £3,180 pa at Mr James’s retirement date.  Therefore, adopting the principle of “N/NS” (see paragraph 4), the calculation was as follows:


For service pre-1/10/81: £99,750 x 2/3 x (12y 0m)/(32y 1m)  = £24,872.73


For service post-1/11/81: £96,570 x 2/3 x (14y 10m)/(32y 1m) = £29,765.30


giving a total pension of £54,638.03 pa.  

 AUTONUM 
Correspondence between Mr James and the Respondents continued.  Then, on 25 August 1999, Mr James submitted a formal written complaint to me.  However, he was informed that I could not investigate at that time because allegations against the Trustee had not been considered under the Scheme’s Internal Dispute Resolution (IDR) procedure.  Mr James then referred the matter to the Trustee.  

 AUTONUM 
The Trustee considered that Mr James had made the following complaints:

(a) That other members made redundant were given discretionary pension enhancements, but that he was not.

(b) That his pension should have been at least equal to two-thirds of his final salary.

(c) That the Trustee failed to understand its obligations under Scheme Rule 76 to insist on benefit improvements in conjunction with an employer premium holiday.

(d) That the Trustee should not have agreed to an employer premium holiday until 2015 without review in the meantime.

 AUTONUM 
The Trustee’s decision was, essentially, as follows:

(a) Mr James was invited to submit the names of people whom he believed had been treated more favourably than himself.  However, the Trustee felt that the term “discretionary” was self-explanatory and excluded the possibility of entitlement to such additional benefits.  Furthermore, the Trustee considered that this was more properly a matter for the employer rather than itself.   

(b) Mr Ramsay’s letter of 30 March 1978 (see paragraph 3) explained the main difference between Mr James’s previous and his new entitlements.  The members’ booklet (see below) made it clear that a pension of 2/3rds of final salary would only be available at normal retirement age and that, on early retirement, the entitlement would be to a proportion of this amount.  The Trustee noted that he had not questioned this method of calculation until more than two years after retirement.

(c) The Trustee’s duty was to ensure that the employer contributed at a rate appropriate to ensure adequate security of the benefits promised to the members.  The actuary had advised that no contributions were required and so the Trustee could not, properly, have insisted that the employer should contribute.  Mr James was wrong when he asserted that the Trustee had a legal duty to obtain some advantage for the members from the funding surplus in exchange for it consenting to the employer taking a premium holiday.

(d) The funding position will be reviewed on a regular basis to ensure that members’ benefits remain secure.     

 AUTONUM 
Mr James remained dissatisfied, and referred the matter back to me.  

 AUTONUM 
The complaint submitted by Mr James for response by Lloyds TSB and the Trustee, excluding appendices, ran to more than ten pages of close type on A4 paper.  Consequently, it would be quite impractical to list here all the detailed allegations made by Mr James, or to give full details of the response.  Suffice it to say that, essentially, the Trustee relied on the decision given previously to Mr James under the IDR procedure.  With regard to the alleged “anomalies” (see paragraph 12 and, being a matter for the employer, not addressed at IDR), Lloyds TSB said that it had fulfilled the terms of the undertaking given to MPs.  It had invited all Scheme members who had felt that they had been treated unfairly to provide details to its Group Pensions Department.  The terms of redundancy packages offered to employees from time to time might depend on prevailing circumstances.  Lloyds TSB considered that Mr James had no reason to consider that he had been treated less favourably than other employees at a similar level of seniority who were made redundant at the same time as himself and, despite invitations to do so, he had still provided no evidence indicating otherwise.

 AUTONUM 
My investigator asked Mr James to provide further explanations of why he considered that he had suffered injustice, and these explanations were, for the most part, refuted by the Respondents without them feeling the need to add anything to their previous comments.  However, Mr James was pressed to explain why, even if there had been inconsistencies in the treatment of retiring members, he had reason to believe that he had been treated worse, rather than better, than most members in similar positions to himself.  Mr James was asked again to provide details of employees in similar positions to himself who had received more favourable treatment, and to explain the nature of the alleged additional benefits.  Eventually, Mr James supplied the names of eight former directors or assistant directors of Hill Samuel Group companies.  

 AUTONUM 
In response, Lloyds TSB said that it did not wish to comment on the exact details of benefits provided to other individual employees.  However, it said that it had reviewed the other cases mentioned by Mr James and disagreed that he had been treated less favourably.  Lloyds TSB added that direct comparisons could not be made; for example, some of these other employees were subject to the Inland Revenue “earnings cap” introduced in June 1989 and had been awarded unapproved supplementary pensions in respect of their earnings in excess of the cap.  Finally, Lloyds TSB considered that, in any event, it was entitled to take account of all relevant factors when deciding how to exercise discretionary powers under the scheme, implicitly accepting that different decisions might be reached.  It said that Mr James had, himself, been the beneficiary of the exercise of a discretionary power, because his pension was not reduced by an “early retirement factor”. 

The provisions of the Scheme documents
 AUTONUM 
Scheme Rule 25 provides:

“Where:

(a) a Member in Pensionable Service is aged 50 or over but has not reached NRD,

(b) he applies to the Trustee to retire under this Rule, and

(c) the Employer and the Trustee consent,

the Member shall, on ceasing to be in Service, be entitled to an immediate pension.  This shall be equal to the Formula Pension [the NRD pension] reduced on a basis determined by the Actuary having regard to the early commencement of payment.”

As far as is relevant here, the “Formula Pension” is based on the member’s Final Pensionable Salary which, in turn is calculated by reference to the member’s Pensionable Salary.  Pensionable salary is defined simply as basic salary.   

 AUTONUM 
Scheme Rule 72 states:

“Any power or discretion under the Rules may be exercised generally from time to time or specifically in any particular case.  Where a power or discretion is exercised generally the person in whom it is vested may at any time determine that general exercise of the power or discretion will not apply in any particular case or will cease to apply altogether.” 

 AUTONUM 
Scheme Rule 67 provides that the power to augment benefits vests in the employer:

“Subject to Revenue Approval and to the payment of such contributions (if any) as the Trustee, after consulting the Actuary, shall require …”

 AUTONUM 
Scheme Rule 75.2(b) provides that:

“the Trustee shall instruct the Actuary … to recommend the rates of contributions he considers should be paid by the Employers”.

 AUTONUM 
Scheme Rule 76 states:

“The Employers shall contribute to the Scheme at such rate as the Trustee and the Principal Company may from time to time agree after consulting the Actuary.  Different rates may apply in respect of different Employers or Members.  Any of the Employers may, at any time, terminate its liability to contribute to the Scheme by giving the Trustee notice in writing of the Employer’s intention to do so.  On the expiry of the notice, the provisions of Rule 79 or 81 [partial or full termination] (as applicable) shall apply.

Members’ booklets, announcements etc

 AUTONUM 
It is appropriate at this point firstly to set out more of the material background.  Until 31 March 1978 Hill Samuel operated another scheme, known as the Hill Samuel & Co Ltd Discretionary Life and Pension Scheme (the Old Discretionary Scheme).  Although Mr Ramsay informed Mr James in his letter of 30 March 1978 that he would be admitted into the “Discretionary Pension Scheme”, it appears that he might have provided Mr James with a copy of the members’ booklet relating to the Old Discretionary Scheme.  An announcement issued at the time to members of the Old Discretionary Scheme informed them that their existing benefits would be transferred into the Hill Samuel Scheme with effect from 1 April 1978 and that, implicitly, the Old Discretionary Scheme would cease to exist as a separate entity on that date.  The Respondents said that, as far as is relevant here, the benefits under the Discretionary Scheme (which Mr James actually joined on 1 April 1978) and the Old Discretionary Scheme are the same, but the Respondents have been unable to trace a copy of the rules of the Old Discretionary Scheme. However, there is nothing in the member literature issued in 1977/8 which suggests otherwise; namely that there might have been material differences between the benefits provided by the Old Discretionary Scheme and those provided by the Discretionary Scheme.     

 AUTONUM 
On 27 September 1979 Mr James was given a personally addressed announcement letter, headed “Hill Samuel Group Pension Scheme”, which stated:

“You will be pleased to learn that improved benefits will be provided for you from the Hill Samuel Group Pension Scheme.  The provisions of the Scheme as set out in the Guide to the Pension Scheme will be amended as follows.

1. Pension Formula (Page 10)  

Your pension formula is: 2/3rds of Final Pensionable Salary …

3.
Leaving the Group (Page 30)
Your preserved pension will be:

   Completed pensionable service x 2/3rds Final Pensionable Salary ”

      Full pensionable service


It appears that this announcement merely confirmed the enhanced benefits available to Mr James by virtue of his membership of the Discretionary Scheme with effect from 1 April 1978 and so, in conjunction with the Hill Samuel Scheme members’ booklet, it may be regarded as constituting the members’ booklet for the Discretionary Scheme as it applied to Mr James. 

 AUTONUM 
Page 10 of the Hill Samuel Scheme booklet deals with the calculation of pension at Normal Pension Date, and explains that Final Pensionable Salary is based on basic salary.  “Pensionable Service” is defined as 

“the number of years and months of continuous service you complete from the date you join the Group … up to your Normal Pension Date”.

 AUTONUM 
Page 18 of the Hill Samuel Scheme booklet deals with early retirement.  The following appears under the sub-heading “What do I lose?”:

“The disadvantage of early retirement is an obvious one – your pension is less.  First, it will be based on your Final Pensionable Salary at the time you retire, and that’s almost certain to be less than it would be at your Normal Pension Date.  Second, it will be based on the Pensionable Service you complete up to the date you retire, not the service you would have completed had you stayed in the Scheme right up to Normal Pension Date.  Third, your pension will be reduced to take account of the longer period for which it will be paid.”

 AUTONUM 
Mr James drew my attention to page 4 of the members’ booklet for the Old Discretionary Scheme, which states:

“The Formula used for calculating your pension … if you complete more than 20 years Pensionable Service before Normal Pension Date [will be] 2/3rds of Final Pensionable Salary”.


He asserted that this statement was made without qualification and so, because he had completed more than 20 years’ service when he retired, his entitlement should have been to a pension of 2/3rds of final pensionable salary.  This pension could be paid without exceeding Inland Revenue limits, because his “final remuneration” was considerably in excess of his final pensionable salary.  However, this booklet also states that “final pensionable salary” is defined as:

“total basic salary paid during the twelve months ending on the last day of the month before your Normal Pension Date”


and there is a separate, short, section dealing with early retirement, which states:

“If you do retire early, your pension benefits will be reduced to take account of the period between your actual retirement date and your Normal Pension Date.”  

CONCLUSIONS

 AUTONUM 
Although Mr James has made a few specific allegations of personal injustice resulting from maladministration, quite clearly these allegations run parallel to, or are indeed but a part of, a long-running and more general campaign of criticism which he appears to be waging against the Respondents both personally and also on behalf of the “TSB Hill Samuel Action Group”.  

 AUTONUM 
My role is to investigate complaints alleging injustice resulting from maladministration.  When a complainant brings a complaint on his own behalf, the alleged injustice must have been suffered, or will potentially be suffered, by the complainant himself.  Before I investigate a complaint, I expect the complainant to have a well-founded belief that he has suffered injustice.  It is not my role, effectively, to become involved in an audit of the Scheme’s administration.   

 AUTONUM 
Therefore, I shall not address many of the detailed allegations contained within Mr James’s lengthy complaint (see paragraph 18) and his separate letters to me and to the Respondents, on the basis that they appear to be insufficiently substantiated, or that they appear to be without any particular merit, or that they do not involve claims of personal injustice, or that they are merely incidental to the principal areas of complaint.  I shall restrict myself to dealing with the principal issues listed by Mr James when he made his complaint (see paragraph 1).

Mr James’s pension entitlement on early retirement 
 AUTONUM 
The basis of calculation is set out in paragraph 13 above.  I have been shown no document which persuades me that this method is not entirely in accordance with the rules of the Scheme and with Inland Revenue practice. 

 AUTONUM 
Mr James seems reluctant to accept that the rules of the Scheme apply to him.  I disagree.  He applied to join the Hill Samuel Scheme at its commencement (see paragraph 2) and I am satisfied that he was never a member of the Old Discretionary Scheme.  Whether he referred to the members’ booklet for the Old Discretionary Scheme or for the Hill Samuel Scheme, Mr James could have had no sufficient reason to believe that he would receive a full two-thirds pension on early retirement at age 54, because both booklets state that reduced benefits will be payable on early retirement.  I dismiss his reliance on the description contained within the Old Discretionary Scheme booklet of the formula used for the calculation of pension, because it seems apparent to me that, in the context in which it appears, its purpose is to describe the formula applying at Normal Pension Date and not in the event of early retirement.  The definition of “final pensionable salary” states that it is basic salary in the twelve months before Normal Pension Date, not before Retirement Date.  Furthermore, there is a separate section dealing with early retirement.  Mr Ramsay’s letter of 30 March 1978 (see paragraph 3), upon which Mr James also relies, informed him correctly that the Discretionary Scheme would provide him with a pension of two-thirds of final salary at age 60.

 AUTONUM 
I also dismiss as irrelevant Mr James’s contention that there is no reason, from an Inland Revenue viewpoint, why he cannot be paid a pension of two-thirds of final pensionable salary.  His entitlement is to the benefits as set out in the Scheme rules, not to some discretionary higher amount which happens to be less than the Inland Revenue limit.  I do not uphold this part of his complaint.

 AUTONUM 
I also note, in passing, the Respondents’ remark that Mr James did not raise this complaint until more than two years after he retired.  It would not have been a difficult exercise for him to calculate that his pension was less than two-thirds of his final pensionable salary.  I am therefore inclined to agree that Mr James did not genuinely believe when he retired that he had an entitlement to a pension of two-thirds of his final salary because, otherwise, he would have complained at that time. 

The funding of the Scheme
 AUTONUM 
Mr James’s complaint under this heading appears to be in two parts.  Firstly, he alleges that the Trustee did not consider, or did not give proper approval to, Lloyds TSB’s decision to take a premium holiday until the year 2015.  Incidental to this complaint, he contends either that consent to the premium holiday should be withheld, and that “unpaid” premiums should be paid, or that the Trustee should have sought benefit improvements as a condition of granting consent to an, implicitly shorter, premium holiday.  Secondly, it seems that Mr James is reluctant to accept the Trustee’s clear statement that the funding will be kept under review (see paragraph 16(d)), because he has asked me to consider a request that the Trustee should be required to publish copies of the minutes of its meetings, which should confirm or disprove that such a decision was indeed taken. 

 AUTONUM 
When he read my preliminary conclusions, Mr James said that I had given an inaccurate summary of this part of complaint.  However, these “inaccuracies” appear to be more involved with semantics than with material differences to my necessarily abridged summary of his original complaint.  It is also appropriate for me to say here that I am unclear about precisely what injustice Mr James believes he has suffered or might suffer as a result of the alleged maladministration.  I have already concluded above that he is receiving his rightful entitlement from the Scheme and it has not been suggested that the security of his benefits might be jeopardised in the future.  What Mr James seeks, according to his complaint form, is an “opportunity to obtain benefit improvements out of the surplus”.  In the circumstances applying here, I am open minded about whether an absence of such an opportunity could, properly, be characterised as an actual injustice.

 AUTONUM 
I shall make no direction to the Trustee that it should publish the minutes in question.  In my opinion, this is an unjustified request by Mr James which serves little purpose other than to illustrate an irrationally low level of trust on his part in the conduct of the Respondents generally.  The Trustee has stated quite plainly that it will review regularly, with actuarial advice, the security of the Scheme members’ entitlements.  Neither I, nor Mr James, have any sensible reason to question this statement.  

 AUTONUM 
I shall now return to the matter of the employer contribution holiday generally.  In accordance with Scheme Rule 75.2(b), the Trustee instructed the Actuary to recommend the rate of contributions he considered should be paid by the Employer.  In 1996 the Actuary recommended an employer contribution rate of nil.  Moreover, he added that “the past service surplus in the Scheme is such that on the basis of the adopted assumptions, no contributions are needed for approximately nineteen years.”  

 AUTONUM 
It is not improper for an employer to use surplus in a contribution holiday to discharge liability to contribute to a scheme, and a “contribution” can be a nil contribution (see the House of Lords’ decision in National Grid plc v Mayes & Others [2001] 1 WLR 864).  Therefore, I find that Lloyds TSB and the Trustee acted entirely properly and in accordance with the provisions of Scheme Rule 76 when they agreed that the employer should not, for the time being, make any contributions to the Scheme.  I can see nothing contained in the provisions of this Rule which might be construed as fettering the Trustee’s ability to reach such an agreement with Lloyds TSB.   

 AUTONUM 
Mr James asks me to find that, in failing to insist on benefit improvements, the Trustee failed properly to discharge its duty to protect the interests of the members or to balance those interests against those of Lloyds TSB.  This issue was considered in some considerable detail in Edge v Pensions Ombudsman [2000] Ch 602 Court of Appeal.  Chadwick LJ said:


“The obligation to consider, properly, the question whether to increase benefits (and, if so, which benefits) will usually require the trustees to consider (amongst other matters) the circumstances in which the surplus has arisen.  In deciding what is fair and equitable in all the circumstances, the trustees may be expected to give weight to the claims of those whose contributions are, or will be, the effective source of the surplus.  For example, in a pure “balance of costs” scheme, trustees may properly take the view that an actuarial surplus which has arisen through past overfunding ought to be reduced by allowing the employers a future “contributions holiday” … 


The need to consider the circumstances in which the surplus has arisen does not lead to the conclusion that the trustees are bound to take any particular course as a result of that consideration …


The essential requirement is that the trustees address themselves to the question what is fair and equitable in the circumstances.  The weight to be given to one factor as against another is for them.    

Properly understood, the so-called duty to act impartially … is no more than the ordinary duty which the law imposes on a person who is entrusted with the exercise of a discretionary power: that he exercises the power for the purpose for which it is given, giving proper consideration to the matters which are relevant and excluding from consideration matters which are irrelevant.  If pension fund trustees do that, they cannot be criticised if they reach a decision which appears to prefer the claims of one interest – whether that of employers, current employees or pensioners – over others.  The preference will be the result of a proper exercise of the discretionary power.”

 AUTONUM 
The Trustee was not in a position to bargain with Lloyds TSB regarding the future funding of the Scheme.  Lloyds TSB is empowered, subject to giving appropriate notice and if it wishes so to do, simply to terminate its liability to pay any future contributions (see paragraph 25).  Nor can the Trustee properly act partially by “championing” the interests of the Scheme members, which is what Mr James seems to require it to do (although in his comments on my preliminary conclusions he said that he would have been satisfied if the Trustee had simply put it to Lloyds TSB that it might consider agreeing to benefit improvements).  

 AUTONUM 
Nevertheless, according to the report of the actuary dated November 1996, the Trustee was, at that time, considering a “wider review” of pensions in payment, having previously proposed to introduce a minimum level of pension limited to spouse pensioners only.  Mr James accepts that, with effect from April 1999, a review “benefited over 2,200 out of 9,000 pensioners in the Scheme (plus an additional 4,000 Lloyds Bank pensioners)”, although he believes that these improvements resulted purely from the involvement of Members of Parliament.  

 AUTONUM 
In Edge, it was established that I am unable to interfere in the exercise by trustees of a discretionary power unless the resulting decision is, in my opinion, one which a reasonable decision maker, properly directing itself, could not have reached.  However, I am unable to put myself in the position of the Trustee, to assess the fairness of the Trustee’s decision, with a view, perhaps, to substituting my own opinion for that of the Trustee.  The circumstances which might lead me to remit a decision by trustees for fresh consideration by them may be summarised as follows: 

(i) the wrong question has been asked,

(ii) the decision maker has misdirected itself in law (ie has made an incorrect construction of the Rules), or

(iii) the decision was perverse (ie a decision at which no reasonable decision maker would arrive).

 AUTONUM 
Apart from Mr James’s allegations, I am aware of no other evidence which would lead me to conclude that any of the above circumstances apply in this case.  I am satisfied that the decision by the Trustee, to agree to Lloyds TSB taking a premium holiday in accordance with the Actuary’s advice, but subject to future review, was one which a reasonable decision taker, properly directing itself, could have reached.  I shall therefore not interfere.  

 AUTONUM 
Consequently, for reasons set out in paragraph 39 (absence of sufficient evidence of injustice), and in subsequent paragraphs, I do not uphold this part of the complaint.

The allegations of anomalous treatment
 AUTONUM 
Much correspondence has taken place in the meantime, but it appears that the essential nature of this complaint was set out succinctly in Mr James’s letter dated 15 May 1998 (see paragraph 6).  However, this first straightforward allegation has since become blurred and modified into a more general complaint of failure by Lloyds TSB to comply, properly, with undertakings given to Members of Parliament regarding investigation of alleged anomalous treatment of former employees.  

 AUTONUM 
When Mr James wrote to my office in April 1998 (see paragraph 5), he made it clear that “there is no suggestion that … there was maladministration, as strictly interpreted”.  Implicitly, in asking me to investigate his complaint, he must now believe that there was maladministration.  However, it is not at all clear what particular event took place in the intervening period which has caused him to change his mind.     

 AUTONUM 
Despite being invited on a number of occasions so to do, until very recently Mr James had not provided any evidence in support of his allegation that he received less favourable treatment than other former employees of similar status, or why this might have been unjust.  At last, in response to a direct request from my investigator, Mr James supplied the names of eight former directors or assistant directors of Hill Samuel Group companies.  It would not be appropriate for me to set out in this Determination details of severance/retirement terms allegedly offered to individuals who are not involved in this investigation.  However, Lloyds TSB disagreed with Mr James that his situation could be compared readily with these other individuals (see paragraph 20) and pointed out that he had also benefited from the exercise of a discretionary power.

 AUTONUM 
In his comments on my preliminary conclusions, Mr James said:


“it was not easy to find volunteers to state that they had received exceptional treatment … [but] I understand that about 200 members wrote in claiming that they had been the victims [my emphasis] of anomalous treatment.”


Consequently, Mr James accepts, implicitly, that when he made his complaint he had no sufficient grounds for believing that he had been treated unjustly.  Only after lengthy research has he been able to produce a very short list of individuals whom he believes have been the beneficiaries of more favourable treatment. 

 AUTONUM 
I consider that Mr James has fallen some considerable way short of proving his case.  He makes no suggestion that Lloyds TSB operated an unlawful policy of discrimination; for example, on grounds of race, gender or disability.  By their very nature, some members might benefit from discretionary augmentations; some might not Because his pension was not reduced by the application of an early retirement factor, Mr James has benefited, perhaps not as much as some other members but probably to a greater extent than some others.  Essentially, his complaint is that what he refers to as “discretionary” augmentations should be made as of right and, furthermore, that he should have been treated at least as well as the best.

 AUTONUM 
In his letter of 15 May 1998, Mr James said that he intended to give the proceeds of any consequent increase in his pension to charity.  Whilst this might be a laudable gesture, in my view it also gives some weight to the belief that Mr James has raised these complaints more for the purpose of trying to change the way in which the Respondents have managed the Scheme, so that it is more acceptable to him (and to the “Action Group”?), rather than as a result of a wholehearted belief that he has been treated unjustly.  

 AUTONUM 
Scheme Rule 72 provides that “any power or discretion under the Rules may be exercised generally from time to time or specifically in any particular case.”  This Rule goes on to provide that, even if there is a general exercise of a power of discretion, individual cases may be excluded.  

 AUTONUM 
In Edge v Pensions Ombudsman [1998] 2 All ER 547, in a judgement subsequently approved by the Court of Appeal (see above), Sir Richard Scott VC said:

“What is ‘undue partiality’? The trustees are entitled to be partial.  They are entitled to exclude some beneficiaries from particular benefits and to prefer others.  If what is meant by ‘undue partiality’ is that the trustees have taken into account irrelevant or improper or irrational factors, their exercise of discretion may well be flawed.  But it is not flawed simply because someone else, whether or not a judge, regards their partiality as ‘undue’.”


Although, in this case, the disputed discretionary power vests in Lloyds TSB rather than in the Trustee, in my view similar principles should apply.  

 AUTONUM 
Therefore, for various reasons given in the preceding paragraphs, I am also unable to uphold this part of Mr James’s complaint.

DR JULIAN FARRAND

Pensions Ombudsman

20 August 2001
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