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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainants


:
Mr G Griffiths
Mr C Blake

Mr D A Pontin 

Scheme
:
Mountain Breeze Limited (1989) Retirement Benefit Scheme

Trustee
:
Lesh Avidya (formerly Mountain Breeze Limited)

Employer
:
Lesh Avidya (formerly Mountain Breeze Limited)

Administrative Receiver
:
HLB Kidsons

THE COMPLAINTS (dated 15 June 2000, 20 February 2001 & 20 February 2001)
 AUTONUM 
Mr Griffiths, Mr Blake and Mr Pontin alleged injustice involving financial loss in consequence of maladministration by the Trustee, Lesh Avidya and HLB Kidsons, in that some contributions were not paid into their personal investment accounts within the Scheme.  The complaints were extended to Pifco Holdings Ltd (Pifco) in December 2000.  Mr Griffiths and Mr Pontin claimed compensation for distress and inconvenience.

MATERIAL FACTS

 AUTONUM 
The Scheme, a contributory contracted-in money purchase arrangement, insured with Norwich Union Life and Pensions Limited (formerly Provident Mutual Life Assurance Association and formerly CGU Life Services Limited) (Norwich Union), was established with effect from 1 February 1989.

 AUTONUM 
The Complainants were all members of the Scheme from 1 February 1989.  Mr Griffiths left the Scheme on 30 September 1989 but rejoined on 1 October 1991.  Similarly, Mr Pontin left the Scheme on 31 May 1991 and rejoined on 1 February 1993.  

 AUTONUM 
On 17 March 1996, Mountain Breeze Limited entered into administrative receivership.  The Complainants’ employments were retained by HLB Kidsons until 6 September 1996 when certain assets of Mountain Breeze Limited, including the registered company name, were purchased by Pifco.  The Complainants then became employed by Pifco.  The residue of Mountain Breeze Limited was renamed Lesh Avidya and has since been liquidated.  On 22 November 1996, a subsidiary of Pifco, Pifco Manufacturing Limited, changed its name to Mountain Breeze Limited.

 AUTONUM 
Mr Griffiths has stated that during the period of administrative receivership he was asked by the Accounts Manager of Mountain Breeze Limited if his pension problem had been sorted out.  Until this time he had been unaware of any problem with the Scheme.  He approached Ms G Dobson of HLB Kidsons who said that he was one of a number of employees with pension problems and that the situation was being dealt with by Mr E Kirker (one of the joint liquidators of Mountain Breeze Limited).  No further explanation was forthcoming and he ‘inferred’ that the problems were minor and would be resolved as a matter of course.

 AUTONUM 
Mr Pontin left Pifco in January 1997.

 AUTONUM 
On 3 April 1997, Mr Griffiths asked Pifco about his pension situation as he had heard that his account within the Scheme was “in a mess” but had had no explanation as to “what kind of a mess”.

 AUTONUM 
In a reply dated 7 April 1997, Pifco stated that it was aware of the problem and also that contributions for two other members of the Scheme had not been paid prior to Mountain Breeze Limited’s administration.  Clarification was being sought with HLB Kidsons as to whether it had paid contributions during the period of administration.  However, contributions had been paid to the Scheme since Pifco took over the assets of Mountain Breeze Limited.

 AUTONUM 
Mr Griffiths and Mr Blake left Pifco on 11 April 1997.

 AUTONUM 
On 15 April 1997 and 6 June 1997, Mr Griffiths and Pifco both wrote to HLB Kidsons about his contribution situation.  No reply was received and Mr Griffiths eventually sought the help and assistance of the Pensions Advisory Service (OPAS).  OPAS wrote to HLB Kidsons on 11 August 1998 and, following several unsuccessful telephone calls, again on 13 September 1999.

 AUTONUM 
On 21 September 1999, Mr Griffiths provided OPAS with an ‘open’ letter which he had received from the now former Accounts Manager of Mountain Breeze Limited, a copy of which was sent by OPAS to HLB Kidsons.  The following is an extract from the letter:

“… Each month Provident Mutual produced a detailed statement showing the amount due for payment.  We continued to make these monthly payments but because of extreme cash flow difficulties and redundancies in the Accounts Department the statements from Provident Mutual were not fully reconciled until the time of the audit.  When this was done, about 12 months after Mr Griffiths rejoined the company, we discovered that Provident Mutual had omitted to put Mr Griffiths back into the pension scheme.  When we informed them they were very apologetic but said they would not reinstate Mr Griffiths until a number of other problems were sorted out.  At that time approximately £6,000 was owing from past discrepancies but because of the severe cash flow difficulties which the company was experiencing it was not possible to pay off this debt at that time.  … Provident Mutual did assure us at the time that when we had cleared our old debts Mr Griffiths would be reinstated and that they would retrospectively apply interest to his account so that his fund would be the same as it would have been if they had not made their error of not reinstating him at the right time.

The cash flow situation of the company continued to deteriorate and it was not possible to clear the backlog of debts.  We asked Provident Mutual on many occasions to reinstate Mr Griffiths since we thought that it was very unfair that he should be victimized in this way.  However, Provident Mutual would not change their position.

This position continued until March 1996 when Kidsons Impey were appointed administrators to the company.  Shortly after the start of administration I spoke to Gillian Dobson who was employed by Kidsons Impey to manage the accounts of the company.  I explained the situation to her in detail and emphasized that this was one of the most important debts to be settled.  The amount payable was the pension contributions which had been deducted from Mr Griffiths salary since he rejoined the company in 1991 up until that time plus an equal contribution by the company.  …”

 AUTONUM 
On 20 September 1999, OPAS received a copy of a letter, sent on 16 September 1999 to CGU Life Services Limited by solicitors acting as pensions advisers on behalf of the joint liquidators of Mountain Breeze Limited, which enquired about Mr Griffiths’ contribution situation in the Scheme.  Both the solicitors and OPAS then regularly followed up CGU Life Services Limited for a reply.

 AUTONUM 
On 11 November 1998, the joint liquidators of Mountain Breeze Limited completed a Discontinuance Instruction to CGU Life Services Limited for the Scheme to be discontinued with effect from 14 April 1997.

 AUTONUM 
On 21 January 2000, GGU Life Services Limited provided an interim reply to OPAS in response to the correspondence referred to in paragraph 8 above.  This included confirmation that Pifco had contributed Mr Griffiths’ required contributions to the Scheme during his period of employment with that company.  A more substantive reply followed on 26 January 2000 which provided details of the arrears of contributions and copies of relevant correspondence with the former Mountain Breeze Limited.

 AUTONUM 
A series of correspondence then followed between the joint liquidators’ solicitors and OPAS, the results of which were inconclusive.  Mr Griffiths then referred his complaint to my office.

 AUTONUM 
Contributions for Mr Griffiths were paid to the Scheme for the periods February 1992 to September 1992 and October 1996 to April 1997, the latter period by Pifco, although it was never formally adhered to the Scheme as a Participating Employer.  An amount of £7,766.32 contributions were unpaid for the period October 1992 to September 1996.

 AUTONUM 
On 22 December 2000, Norwich Union wrote to Mr Blake and Mr Pontin and stated that a review of the Scheme had revealed that their contribution histories were incomplete.  In Mr Blake’s case, contributions had been overpaid by an amount of £297.76 for the period covering February 1992 to September 1992, these had not been refunded but no contributions had been received for the period February 1993 to September 1996, which left a total of net unpaid contributions of £2,428.48.  In Mr Pontin’s case, contributions of £29.90 had been underpaid for the period February 1994 to January 1995 and no contributions had been received for the period March 1995 to September 1996, a total of £1,684.44.

 AUTONUM 
In an formal response to the complaints dated 3 October 2000 HLB Kidsons stated that:

· It acted as the Administrators of Mountain Breeze Limited from 17 March 1996 to the disposal of the business to Pifco Holdings Limited on 5 September 1996.

· As part of the disposal of the business to Pifco, all employees were transferred pursuant to “TUPER” (Transfer of Undertakings (Protection of Employment) (TUPE) Rules).

· Initial enquiries had been directed to Pifco but, having received further enquiries, contact was made directly with Norwich Union.  The advice received was that the Scheme had been wound up and Mr Griffiths had not been a member but, after yet further enquiries, its pension advisers eventually confirmed that he had been a member of the Scheme and provided details of his deferred benefits.

· The information provided showed that Pifco had made contributions to the Scheme for the period they employed Mr Griffiths, which reinforced the view that Pifco had assumed responsibility for the Scheme.

· If there were any omissions during its period of office then it would have to rectify the position.

· No dividend was paid to the unsecured creditors of Mountain Breeze Limited and there were no funds available from the liquidation.

 AUTONUM 
In its formal response to the complaints dated 22 January 2001 Pifco stated that:

· It was unaware of any problem with the Scheme until Mr Griffiths’ memorandum of 3 April 1997 was received. 

· Contributions had been made to the Scheme at the specific request of individuals so that they could maintain their benefits. 

· Occupational pension schemes are specifically excluded from TUPE arrangements. 

· Had it been made aware that Mountain Breeze Limited, under the control of HLB Kidsons, was knowingly withholding payment of monies to the Scheme which it had collected from employees and which it held on trust in a fiduciary capacity, it would have required the situation to be resolved prior to the purchase of the business. 

· HLB Kidsons had not denied that it had been aware of the situation but had failed to disclose the matter to Pifco. 

 AUTONUM 
On 20 February 2001, HLB Kidsons stated that it had a number of concerns about Pifco’s response and that a substantive reply was to follow, but none has been received.

 AUTONUM 
Norwich Union has since confirmed that it will still treat any contributions received to the Scheme as though the payments had been made on the monthly due dates to which they apply.   
CONCLUSIONS

 AUTONUM 
The Complainants’ employments were maintained during the period of HLB Kidsons’ appointment as the administrators of Mountain Breeze Limited.  During that period HLB Kidsons was responsible for the administration of the Scheme but it failed to pay the Complainants’ regular monthly contributions due to the Scheme and failed to claim the Complainants’ unpaid regular monthly contributions due to the Scheme for the 12 months prior to its appointment under Section 124 of Part VII of Chapter II of the Pension Schemes Act 1993.  These failures constituted maladministration by HLB Kidsons.

 AUTONUM 
HLB Kidsons was not responsible for the non-payment of the Complainants’ contributions to the Scheme except to the extent identified in paragraph 22 above.  However, HLB Kidsons’ failure to inform the Complainants of its discovery that Mountain Breeze Limited had not properly paid their contributions to the Scheme constituted additional maladministration on its part which, undoubtedly, caused Mr Griffiths and Mr Pontin, if not Mr Blake, injustice in the form of distress and inconvenience when they were later informed about their unpaid contributions to the Scheme.  

 AUTONUM 
On purchasing the business of Mountain Breeze Limited, Pifco did not inherit any of the liabilities of the Scheme, which was exempt from the transaction under the TUPE rules.  Although never properly adhered as a Participating Employer to the Scheme, Pifco paid the Complainants’ contributions due to the Scheme during the period they were employed by it.  Consequently, the Complainants did not suffer injustice because of any maladministration in this regard.

 AUTONUM 
A claim by HLB Kidsons to the joint liquidators for the remaining unpaid contributions to the Scheme would not have been productive as no dividend was paid to the unsecured creditors of Mountain Breeze Limited.  There is now no point in making such a claim against Lesh Avidya as the liquidation has been completed and therefore it is not practicable for me to make any directions to restore the Complainants’ proper positions in the Scheme.

 AUTONUM 
In light of the above, I uphold the complaint against HLB Kidsons to the extent of the injustice caused by its maladministration identified in paragraphs 22 and 23 above.

 AUTONUM 
I do not uphold any complaint against Pifco.

DIRECTIONS

 AUTONUM 
I direct that, within 14 days of the date of this Determination, HLB Kidsons shall pay to Norwich Union the sum of eighteen regular monthly contributions for each of the Complainants which should have been paid to their Investment Accounts within the Scheme on the monthly due dates of 1 April 1995 to 1 September 1996, inclusive.

 AUTONUM 
In addition, HLB Kidsons shall pay to Mr Griffiths and Mr Pontin each the sum of £100 as appropriately modest redress of the non-pecuniary injustice caused by its maladministration identified in paragraph 22 above.

DR JULIAN FARRAND

Pensions Ombudsman

20 July 2001
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