K00395


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs G Harris

Scheme
:
Scottish Teachers’ Superannuation Scheme

Respondent
:
Butterstone School

THE COMPLAINT (dated 12 November 1998)
 AUTONUM 
Mrs Harris complains that she should have been given the opportunity to participate in the Scheme from 1988.  In fact she joined the Scheme in 1998, having first been invited to join in September 1996.  

MATERIAL FACTS

 AUTONUM 
Mrs Harris commenced part-time employment with Butterstone House School (the Old School) in September 1981 and became full-time in September 1989.  In 1988 I understand that the Scheme was amended to allow part-time employees of “Accepted Schools” to elect to be admitted to membership.  The Old School was an “Accepted School” but Mrs Harris was apparently not invited to elect to join the Scheme.

 AUTONUM 
On 12 July 1993 Arthurstone House plc, the owner of the Old School, sold the business of the Old School to Butterstone School, a charitable company incorporated in Scotland.  Paragraph 14.2 of the sale agreement provided that:


“All liabilities both contractual and delictual (including remuneration and other benefits, accrued holiday pay, national insurance contributions, PAYE and superannuation contributions) in respect of the Employees down to the Completion Time shall be for the account of and discharged by [Arthurstone House plc] and [Arthurstone House plc] shall indemnify on demand [Butterstone School] in respect thereof.” 


Paragraph 14.3 provided:


“All liabilities both contractual and delictual (including remuneration and other benefits, accrued holiday pay, national insurance contributions, PAYE and superannuation contributions) in respect of the Employees from after the Completion Time shall be for the account of and discharged by [Butterstone School] and [Butterstone School] shall indemnify on demand [Arthurstone House plc] in respect thereof.” 

 AUTONUM 
On 4 July 1994 Mrs Harris signed a contract of employment with Butterstone School.  The contract provided that the employment would be pensionable under the terms of an accompanying annexe.  The annexe provided for remuneration to be linked to the financial resources of Butterstone School on the basis of pupil numbers.  It provided that Mrs Harris’s service would qualify for a contributory pension.  It also provided that the terms might be renegotiated if pupil numbers fell.  I understand that from September 1994 Butterstone School contributed to a private pension established by Mrs Harris.  

 AUTONUM 
In September 1996 Mrs Harris was invited to join the Scheme but did not actually join until 1998.

THE SCHEME

 AUTONUM 
As is relevant to this Determination the Scheme is governed by The Teachers’ Superannuation (Scotland) Regulations 1993.  These provided:


B1
Subject to regulations B5 to B7, a teacher is in personable employment where he is in full time service in an employment specified in Schedule 2.


B2
(1) Subject to paragraph (2) and regulations B5 to B7, a part-time teacher in an employment specified in Schedule 2 is in pensionable employment if he makes an election for the purposes of this regulation.

 AUTONUM 
It is not in dispute that Butterstone School was an “Accepted Employer” and thus Mrs Harris was in an employment specified in Schedule 2.  Regulation B6 allowed teachers in or entering full time pensionable employment to elect, by notice in writing to the Secretary of State, to opt out of the Scheme.  

JURISDICTION

 AUTONUM 
Butterstone School has challenged my jurisdiction on the basis that the complaint was brought out of time.

 AUTONUM 
Time limits for bringing complaints are governed by Regulation 5 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (SI 1996 No.  2475) which provides:



5.—(1) Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act of omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.



(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute is referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.



(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considers reasonable.

 AUTONUM 
The period about which Mrs Harris complains is 1981 to August 1996.  Mrs Harris first brought her complaint to my office on 12 November 1998 and, in accordance with our usual procedures, was referred to the Pensions Advisory Service (OPAS). Mrs Harris then reverted to my office on 3 July 2000. Although her complaint was not accepted for investigation on 12 November 1998 it was a valid complaint and that is the date which, for time limit purposes, it was received. 

 AUTONUM 
The failure to admit Mrs Harris to the Scheme is essentially an allegation of a continuing series of acts or omissions of maladministration.  On each day that Mrs Harris was not admitted to the Scheme by the Old School or Butterstone School, a new act or omission of alleged maladministration occurred.  Under Regulation 5(1), I may look at any alleged maladministration in the period from 3 years immediately prior to the complaint being brought. I can therefore only investigate Mrs Harris’s complaint insofar as it relates to the period from 12 November 1995. 

 AUTONUM 
Any complaint as to the circumstances in which Mrs Harris entered into the contract in July 1994 would be out of time under Regulation 5(1).  I am satisfied that Mrs Harris was not aware and ought not reasonably to have been aware of Butterstone School’s Accepted School status until September 1996 at the earliest.  In September 1999 Mrs Harris’s complaint was being considered by OPAS and thus it was reasonable for her not to bring it to me at that time.  She brought her complaint to my office within a reasonable time of OPAS completing its work and I find that this part of her complaint can be accepted for investigation under Regulation 5(3).  

 AUTONUM 
Although strictly not within jurisdiction, I would like to comment on Mrs Harris’s complaint in respect of the period prior to 13 July 1993.  Her employer during that period was the Old School and not Butterstone School.  Any complaint in respect of that period would properly lie against the Old School and/or Arthurstone House plc and not against Butterstone School.  If this were a matter which I could determine I would almost certainly have concluded that the sale agreement (see paragraph 3) and the operation of the Transfer of Undertakings Regulations did not have the effect of passing any liability in respect of pre-July 1993 Scheme membership to Butterstone School.      

CONCLUSIONS

 AUTONUM 
Dealing first with the period from November 1995 to August 1996, Mrs Harris was a full-time employee of Butterstone School.  In accordance with Regulations B1 and B6 of the Scheme, she ought to have been a member during that period unless she had informed the Secretary of State in writing of her wish to opt out.  No such notice was provided to the Secretary of State.  In September 1994 Mrs Harris signed a contract with Butterstone School which provided that she would be entitled to a contributory pension.  Figures provided by Mrs Harris indicate pension contributions of approximately 8% of her salary.  

 AUTONUM 
Mrs Harris’s complaint essentially is that rather than contributions to her personal pension she should have been advised of her right to join the Scheme.  Although she had previously been a member of the Scheme through previous employment, she was not aware that Butterstone School was an “Accepted School” and therefore could not reasonably have been aware of her right to join.  I find that it was maladministration on the part of Butterstone School, when considering making pension contributions on her behalf, not to inform her of her right to join the Scheme.  

 AUTONUM 
Butterstone School had contracted with Mrs Harris to pay pension contributions on her behalf. It had, as a result of maladministration, failed to inform her of her rights under the Scheme. I must therefore consider whether Mrs Harris has suffered any injustice as a result of Butterstone School’s maladministration. Had Mrs Harris been told of her rights under the Scheme what would have happened? I cannot be satisfied that had she been aware of this right she would have been required by Butterstone School to waive it. Butterstone School had indicated a willingness to pay pension contributions on behalf of Mrs Harris and this had clearly been taken into account in her overall remuneration package. In fact, I understand that the 8% contribution may have been more than it would have cost Butterstone School had Mrs Harris been admitted to the Scheme.  I find that Mrs Harris is entitled as far as possible to be put in the position she would have been in had she been a member of the Scheme during the period 12 November 1995 to 31 August 1996.  The most appropriate way to do this is for an actuary to calculate compensation in accordance with the guidelines set out by the Financial Services Authority in respect of mis-selling of personal pensions.  For the avoidance of doubt, Butterstone School will be given full credit for the contributions made to Mrs Harris’ personal pension during the relevant period. 

 AUTONUM 
I have also considered whether, in failing to inform Mrs Harris of its Accepted School status, Butterstone School breached an implied term of her contract of employment. In the case of  Scally v Southern Health & Social Service Board [1992] 1AC 294 it was held by the House of Lords that in certain circumstances employers did have a contractual obligation to take reasonable steps to inform employees of their pension rights. The pension rights in that case were held to be contractual. These circumstances where found to be:

a) where the terms of the contract of employment have not been negotiated;

b) a particular term of the contract makes available to the employee a valuable right contingent upon action being taken by the employee to avail himself of its benefit; and 

c) the employee cannot in all the circumstances be expected to be aware of the term unless it is brought to his or her attention.

 AUTONUM 
I do not believe that Scally assists Mrs Harris as I am not of the opinion that the Scheme was incorporated into the terms of her contract of employment. 

 AUTONUM 
Mrs Harris was invited to join the Scheme from September 1996.  She declined to do so.  I therefore do not uphold any complaint against Butterstone School in respect of period after that date.

 AUTONUM 
As Mrs Harris was, during the period September 1994 to August 1996, entitled under the terms of the Scheme to be a member of it and to be accruing benefits under it, it would be open to her to seek to require the Scheme manager to provide her with benefits in respect of that period.  However, as no contributions had been paid either by Butterstone School or Mrs Harris, it would be inequitable for me to direct that the Scheme provided those benefits without the necessary contributions being received.  Further, as Mrs Harris was a member of a personal pension during that period it would not be possible for her also to accrue benefits in an occupational pension scheme.  In addition, any such complaint would be against the Scheme manager and would now be out of time.

 AUTONUM 
In response to my Notification of Preliminary Conclusions it was submitted on behalf of Mrs Harris that the alleged failure by Butterstone School to inform her of her right to transfer her personal pension into the Scheme amounted to maladministration which has caused her to incur additional costs.  This is not a matter raised by Mrs Harris on her complaint form nor a matter on which she had previously made submissions to me.  I have not made any findings on this issue and it would be open to Mrs Harris to seek to bring a complaint in this regard to my office.  Arguments as to whether such a complaint would be in time, or otherwise within my jurisdiction, cannot be dealt with until a formal complaint is received.        

DIRECTIONS

 AUTONUM 
I direct that, within 14 days of the date of this Determination, Butterstone School shall, at its own expense, instruct a member of the Faculty or Institute of Actuaries to calculate the sum which Mrs Harris would receive in compensation in respect of the period 12 November 1995 to 31 August 1996, in accordance with the guidelines set down by the Financial Services Authority/Personal Investment Authority in respect of the review of mis-selling of personal pensions.  

 AUTONUM 
Within 14 days of receiving the information set out in paragraph 22, Butterstone School shall pay Mrs Harris the amount recommended by the actuary.

DR JULIAN FARRAND

Pensions Ombudsman

4 May 2001
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