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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs K S Springate

Scheme
:
LAWDC Pension Scheme

Respondents
:
LAWDC Pension Trustee Limited (the Trustee)

Careers Enterprise Limited (the Employer)

Capita Hartshead (the Administrator)

THE COMPLAINT (dated 11 June 2000)
 AUTONUM 
Mrs Springate made the following complaint (which in part is also a dispute of law) to my office for investigation:

Enhancement of benefits

(i)
The Employer failed to enhance Mrs Springate’s pension on redundancy.  Mrs Springate asserts that the custom and practice adopted by Kent County Council (KCC) is that members (who are made redundant aged 50 or more with two years qualifying service) received such an enhancement; that the benefits formed part of the terms of their contract; that it was a contractual matter and as such should have passed under Transfer of Undertaking (Protection of Employment) Regulations (1981) (TUPE); and the failure by the Employer to exercise discretion is maladministration.  Mrs Springate also relies on a Scheme announcement which promises ‘mirror’ benefits.

Transfer payment to the Scheme

(ii)
The Employer, the Trustee and the Administrator (as appropriate) failed to allow and expedite the transfer of Mrs Springate’s benefits.  Mrs Springate states that she made numerous requests for a transfer payment between September 1995 and May 1998.  The Employer was reluctant to let the transfer take place.  The Employer failed to honour its commitment to allow a transfer.

Robert Abbott

(iii)
Robert Abbott (a director of the Employer) failed to provide adequate support. He allowed his duties in his role as director with the Employer and the Trustee to conflict and was in breach of confidence in using his knowledge of the compromise agreement and effectively hampered any claims Mrs Springate may have.

Internal Dispute Resolution Procedure (IDR)

(iv)
The Employer (and effectively the Trustee) failed to inform her of IDR; the Trustee failed to adhere to timescales quoted in guidelines; there was a lack of impartiality when carrying out investigations and making decisions; the first decision on 14 December found that Mrs Springate had suffered no financial detriment but by then Mrs Springate had not had any pension benefits for 9 months; the final decision did not satisfactorily cover all the issues, and there is nothing to suggest that the decision reached by the Trustee was not perfunctory.  The entire IDR process was undertaken as a lip service exercise rather than a proper investigation.

Non-financial distress

(v)
She has also suffered non-financial loss, for example delays, protracted correspondence, chasing phone calls, worry, distress and fatigue.

MATERIAL FACTS

 AUTONUM 
Mrs Springate was an employee of KCC from 1 September 1989 to 30 June 1995 during which time she was a member of the Local Government Superannuation Scheme (LGSS).

 AUTONUM 
The department in which Mrs Springate was employed was privatised and her membership of LGSS ceased.  Her employment transferred pursuant to TUPE to the Employer and she joined the Scheme.

 AUTONUM 
After the transfer, members were provided with a Scheme booklet which provided that, on redundancy, for those with two years qualifying service at age 50 or more, pension benefits would be calculated in the normal way.

 AUTONUM 
In September/October 1995 the Employer liased with KCC with a view to effecting a bulk transfer of staff benefits and wrote to staff on 21 September 1995 asking them to indicate if they wished to transfer benefits accrued in LGSS to the Scheme.  

 AUTONUM 
The announcement (the Announcement) dated 21 September 1995 to all staff from the Employer states that “Employees who were previously members of the [LGSS] can transfer their rights on an individual basis at any time”.  It also states that in addition there was an opportunity for a bulk transfer which might produce a different result.  Individuals who had previously expressed an interest in possibly transferring their benefits would be included on both bases so that the best arrangements could be made.  Former members of the KCC Scheme were asked to specify whether they would be interested transferring on a bulk transfer basis.  

 AUTONUM 
Mrs Springate confirmed that she would be interested in being considered within the bulk transfer arrangement.

 AUTONUM 
The Employer later decided, on actuarial advice, not to pursue a bulk transfer on the basis that the transfer would not be more advantageous to members.  The basis for calculating the bulk transfer value would have been the same as for an individual transfer value.  The explanation for the Employer deciding against a bulk transfer was given to career centre managers to pass on to staff.  Further, in February 1996, small groups of pension meetings were held.  The minutes of a meeting in March 1996, which Mrs Springate attended, recorded the point.  Mrs Springate was sent an estimate of her benefits as at 31 March 1996 (not taking into account any transfer payment or pension enhancement).

 AUTONUM 
Under Rule 10.1 of the Scheme Rules, the Trustees may, with Employer consent, accept transfers (but see paragraph 42).  

 AUTONUM 
The Employer submitted that it was advised that, as the Scheme was new with no reserves, the Administrator should ensure that any transfers did not jeopardise the viability of the Scheme.  In June 1996, the Employer wrote to the Administrator saying that it was advised that the circumstances of each potential transferee into the Scheme should be reviewed to assess whether there were any special factors that might affect the value of the benefit that any transfer value would purchase in the Scheme.  It explained that it was currently reviewing this advice and, in the circumstances, at the time of writing it was unable to agree blanket approval for transfers and that each transfer must now be assessed individually.

 AUTONUM 
In June 1996 Mrs Springate made a formal request on a new member’s form for individual transfer information.

 AUTONUM 
In July 1996, the Administrator wrote to KCC requesting details of the transfer value on offer and to the Employer requesting authorisation to proceed.  In November 1996 the Administrator chased KCC and in January 1997 it chased the Employer.  A letter from KCC to Mrs Springate explained that when it received the request in July 1996 it applied for a GMP form from the DSS which arrived around 14 October 1996.  It calculated the transfer amount on 17 December and sent the figures to the Administrator on 20 December.  It appears that on 30 December the Administrator received this.  In January 1997 the Employer asked for an estimate of Mrs Springate’s retirement benefits, which was sent and then it asked for a further estimate in March 1997.  

 AUTONUM 
On 24 March 1997, Mrs Springate received notification of her estimated retirement benefits (not taking account of any transfer payment or pension enhancement) in respect of service accrued in the Scheme.  Her retirement pension was estimated to be £240.33 and the lump sum estimated to be £720.98.  Mrs Springate accepted an offer to take voluntary redundancy on 31 March 1997.  The compromise agreement (executed on 4 April) states 

“You agree to accept the Severance Payment in full and final settlement of all claims and complaints whatsoever, whether common-law, statutory or otherwise which you may have against the Company or any of its associated or group companies or any of their shareholders, officers or employees or former shareholders, officers or employees arising out of or related to your employment or its termination or otherwise except in respect of your rights (if any) in respect of any industrial injury”.  

The Employer’s view is that the compromise agreement includes any claims against it concerning pension entitlement because membership of the Scheme is a benefit arising out of employment with the Employer.

 AUTONUM 
On 18 July 1997 Mrs Springate’s solicitor advised her that, whilst her right to claim in respect of pension benefits was not specifically reserved in the compromise agreement, if she was now required to pursue her pension loss in the courts the Employer might have difficulty in relying on the agreement to prevent her from proceeding.  This is because, the solicitor considered, it was clear from the tone of the agreement that it was primarily aimed at restricting her right to claim unfair dismissal or unfair discrimination etc.  The compromise agreement did not specifically prevent her from pursuing a claim.  Her solicitor also noted that the agreement was negotiated by Unison on Mrs Springate’s behalf and that Mrs Springate had expressed a desire to sign the agreement without reopening negotiations.

 AUTONUM 
On 9 April 1997 Mrs Springate expressed dissatisfaction that the pension figures in the letter of 24 March did not include the transfer of her benefits from KCC.  Correspondence ensued and on 27 May 1997 Robert Abbott on behalf of the Employer agreed to the transfer to the Scheme.  

 AUTONUM 
On 16 April 1997 the Administrator made an interim payment of £600 to be set off against Mrs Springate’s lump sum retirement allowance.

 AUTONUM 
The Administrator was subsequently advised by the Employer that the transfer could proceed and on 28 May 1997 the Administrator sent Mrs Springate details of the transfer, advising on the service credit in Scheme (ie 6 years and 69 days).

 AUTONUM 
On 11 June 1997 Mrs Springate wrote to Mr Abbott.  She explained that she did not phone the Administrator because of the cost and understood that he would clarify her pension benefits.  She explained that she required more information and independent advice before she could make a decision as to whether to transfer benefits.  She stated that she could not tell from the quotation whether she would be getting year for year credit for the benefits transferred, nor the value of the combined funds.  She stated that in any event, had the Employer dealt with matters more speedily in 1995, she would not be dealing with this matter so late in the day.

 AUTONUM 
On 19 June 1997, Mr Abbott on behalf of the Employer, wrote explaining that he could not advise Mrs Springate as to whether she should make a transfer, and that she should seek independent advice, but that the Administrator would be happy to help and provide what explanations it could and that it was the best person to talk to.  On 24 June Mrs Springate repeated her request for more information and asked Mr Abbott (in his capacity as a director of the Trustee) if he would contact the Administrator in this regard.

 AUTONUM 
On 21 July 1997 the Administrator telephoned Mrs Springate explaining that the Employer had approached it regards the transfer but that, in light of Mrs Springate’s birthday on 30 June, the information would need to be updated, so KCC’s offer may change detrimentally.  The Administrator asked for a new quotation and a revised quotation was sent by KCC in August.  

 AUTONUM 
On 1 August Mrs Springate wrote to Mr Abbott complaining (inter alia) about the failure to provide requested details in respect of the proposed transfer, and the failure to make a pension enhancement.  She stated that, unless there was some satisfactory resolution, she would have no alternative but to take her case to my office for investigation.

 AUTONUM 
The Administrator submitted that it calculated Mrs Springate’s service credit but when it was put on notice that Mrs Springate was going to bring a complaint to my office it did not send Mrs Springate the details.

 AUTONUM 
Mrs Springate submitted a formal complaint on 23 August 1997, in essence about the transfer, pension enhancement and failure of the Scheme to mirror the LGSS.  

 AUTONUM 
On 14 December 1997 a preliminary notice was issued by the investigating officer which did not uphold Mrs Springate’s complaint.  Various further correspondence was considered.  

 AUTONUM 
The Administrator approached KCC again in January 1998. Despite repeated requests by the Administrator, a revised amount was not known until February 1998.  The revised details (ie 6 years and 206 days) were sent to Mrs Springate in February.  The Administrator asserts that the revised benefits resulted in higher overall benefits than was previously the case.

 AUTONUM 
Mrs Springate initiated the second stage of IDR on 17 February 1998.  

 AUTONUM 
On 27 February Mrs Springate asked the Administrator for clarification of the benefits available from the transfer value.  The Administrator responded in March.  On 20 March Mrs Springate confirmed that the transfer should proceed.  KCC were so advised by the Administrator and, by 14 April 1998, the Administrator received Mrs Springate’s transfer payment.

 AUTONUM 
On 14 April 1998 a final notice under IDR was issued.  

 AUTONUM 
On 29 April 1998 Mrs Springate’s pension benefits of £1,742 pa together with a lump sum of £4,626 were paid.  They were back-dated to 1 April 1997 together with interest added to both the arrears and the balance of her lump sum to compensate her.  

 AUTONUM 
Mrs Springate initiated the third stage of IDR on 17 August 1998.  The complaint was considered by the Trustee and a final decision (not upholding her complaint) was communicated to Mrs Springate on 9 December 1998.  

 AUTONUM 
Mrs Springate referred the matter to OPAS on 29 April 1999 who reviewed the matter and advised Mrs Springate in a letter dated 5 September 2000 to take the matter up with my office.

CONCLUSIONS

Compromise Agreement

 AUTONUM 
Mrs Springate rejected the claim that her pension details were fully finalised before the settlement.  She submitted that the quoted pension benefits (see paragraph 13) only came about following her concern about the amount due and that the severance payment did not include pension benefits.  She submitted that her solicitor said that the agreement did not preclude a pension claim (see paragraph 14).  She submitted that because she was off sick at the time with stress she did not want to prolong the matter which is why she signed the agreement without reopening negotiations.  

 AUTONUM 
Regardless of how it came to be, before signing the compromise agreement, Mrs Springate had in her possession an estimate of retirement benefits as at 31 March 1997 (which did not take account of the transfer or enhancement).  She had also taken independent legal advice on the agreement and she had expressed a desire to sign the agreement without reopening negotiations. There is no evidence to suggest that the legal advice that she stated she had received was communicated to the Employer and that it was on notice and agreed that the compromise agreement was not to apply to pension disputes with the Employer.  

 AUTONUM 
I have had regard to the Employer’s submission and the wording of the compromise agreement signed by Mrs Springate.  I sympathise with her solicitor’s view.  However, I consider that pension benefits disputes with the Employer are covered, ie that the severance payment sum was accepted in settlement of any claims against the Employer and this included pension claims.  In such circumstances it would not be appropriate to make any directions against the Employer.

Enhancement of benefits

 AUTONUM 
However, if I am wrong (and assuming I exercised my discretion to investigate), I would be minded to find that I would not uphold Mrs Springate’s complaint against the Employer in respect of part (i) of Mrs Springate’s complaint (see paragraph 38 below).

 AUTONUM 
The Employer referred me to Adams v Lancashire County Council All ER (EC) 1996, Franklin & Others v BPS Public Sector Limited [1999] EAT and Katrina Beckmann v Dynamo Whicheloe Macfarlane Limited QBD [21/1/00].  The general rule is that pension rights and entitlements are excluded from contractual obligations that transfer to the acquirer of a business where the transfer is a relevant transfer within the meaning of TUPE (regulation 7(1)).  In Franklin the EAT held that the redundancy enhanced pension benefits in question were statutory as opposed to contractual and in any event related to benefits for old age and therefore fell within regulation 7(1).  They were not disapplied by regulation 7(2), notwithstanding that they were triggered by reason of redundancy.  However, the same point arose for consideration in Beckmann where the High Court sought directions from the ECJ and awaits the ECJ’s preliminary determination.  I consider that the type of benefits in question in this case are similar (ie they appear to derive from statutory regulations and to be incorporated into a collective agreement which provides that on redundancy enhanced pension benefits may be payable).

 AUTONUM 
In August 2000, the Government Actuary’s Department stated that certificates requiring benefits to be broadly comparable did not deal with redundancy enhanced pension benefits as, prior to Franklin, the Government Actuary considered such benefits passed under TUPE.  An announcement issued to Mrs Springate refers to ‘Mirror LGSS Level’ but no explanation of the meaning of this is given in the announcement.

 AUTONUM 
As a result (and ignoring paragraph 34), any investigation of this part of the complaint should be suspended pending the outcome of Beckmann.  But I have considered the following.  Assuming that the redundancy provisions transferred to the Scheme, the obligation on the Employer, having regard to the extract of the collective agreement supplied by Mrs Springate, is to consider whether to exercise discretion to enhance the pension benefits.  Having done that, the Employer is not then obliged actually to exercise the discretion (unless, when considering a case, it acquires knowledge which, if it was acting reasonably, it should then go on to exercise the discretion).  The evidence suggests that the Employer considered exercising the discretion at various stages from June 1995 and decided that no enhancement would be made.  On the evidence, I am minded therefore that I would not find that the decision should be remitted (or exceptionally overturned).  No individual has ever been given an enhancement by the Employer.  If, as Mrs Springate suggests, that through custom and practice there is an implied right to the benefits (as opposed to merely being considered), I would be minded to find that KCC actions were ultra vires if it had acted in such a manner, as its power to provide enhanced benefits is derived from statutory regulations which appear to provide that the power is merely discretionary.  Nor it seems can it be said that Mrs Springate could allege that she took voluntary redundancy on reliance of the implied term, as the evidence is clear, and Mrs Springate does not dispute this, that she knew that there would be no enhancement.

Transfer payment to the Scheme

 AUTONUM 
In light of paragraph 34 above I do not propose considering the Employer’s actions as regards its decision not to pursue the bulk transfer payment.  However, I would not be minded to find that Mrs Springate acquired a right to insist that a bulk transfer payment be made.

 AUTONUM 
Having regard to Mrs Springate’s request for transfer information in 1996 (see paragraph 11) I have analysed the areas of delay.  It is possible to establish that delay occurred between July 1996 and December 1996 because the Administrator was waiting for KCC.  KCC is not a party to this investigation so I make no findings in respect of it (although it appears that it incurred delay because of the DSS - see paragraph 12).  Further delay was incurred because the Employer did not confirm consent until April 1997 although it was making enquires effectively from February.  Finally, between August 1997 and January 1998 the Administrator took no action and when it eventually took action a revised quotation was required.  

 AUTONUM 
The Administrator has submitted that it accepts that it ought not to have suspended processing the transfer value during the period from August 1997 to January 1998 pending the outcome of Mrs Springate’s complaints made under IDR, and that she should have been kept informed of the position on the transfer (but it believed that the Employer was doing this).  Further, there was no justification in holding back the payment of Mrs Springate’s retirement pension during the period.  I also find that at the outset the Administrator should have chased KCC for a response earlier than it did.

 AUTONUM 
The power to accept transfers is a discretionary power exercisable by the Trustee (alone under clause 4.6.1 and subject to Employer consent under Rule 10.1).  Regardless of whether Employer consent was required (or, if required, had been given at the outset - see paragraph 6), having regard to the Scheme provisions and paragraph 10 above, I consider that the Trustee would have had to satisfy itself that it could have accepted the transfer.  Accordingly, I consider that it is reasonable that some delay would have been incurred after the figures from the KCC Scheme were received.  I also consider that Mrs Springate contributed to some of the overall delay by not chasing any party for her transfer information before April 1997 and by not contacting the Administrator directly in May 1997 when she wanted further information on the quoted figures.  I am not satisfied that Mr Abbott was under any special duty actively to liase with the Administrator on Mrs Springate’s behalf.

 AUTONUM 
Having regard to the increase in Mrs Springate’s service credit, the financial compensation given (see paragraphs 17, 25 and 29 above), the fact that a payment on account in the sum of £600 was made in April 1997 (see paragraphs 13 and 16), and the particular circumstances of this case, I do not consider that it would be appropriate to make any directions in respect of the Administrator’s maladministration causing injustice as identified above.

 AUTONUM 
Having regard to paragraph 34 (and above) I make no findings against the Employer.

Robert Abbott

 AUTONUM 
The Employer submitted that Robert Abbott only became a trustee director after Mrs Springate’s employment ended.  In this regard, I accept there can be no conflict.  However, the duties he undertook as a trustee director after her employment ended are relevant.  Nevertheless, on the evidence, I am not satisfied that Mrs Springate has shown me that Mr Abbott acted improperly.  As regards his knowledge of the compromise agreement, I find no breach of confidentiality as he was a party to it in his capacity as director to the Employer and therefore it was legitimate for him to rely on it in respect of actions against the Employer.  

IDR

 AUTONUM 
The Employer has submitted that it was not until Mrs Springate stated that she was going to complain to my office that it became clear that this was a dispute which could not be resolved informally (and that the dispute involved parties other than the Employer).  Mrs Springate was given IDR information when this was known.  Moreover the responsibility for giving IDR information lies with the Trustee not the Employer.

 AUTONUM 
I accept the above submissions and, having regard to the relevant disclosure regulations, I further find that the Trustee was not in breach.

 AUTONUM 
The investigating officer accepts that under stage 1 he overlooked informing Mrs Springate when she could expect a decision after the two months had lapsed.  The delay occurred partly as a result of a temporary misplacement of Mrs Springate’s file and because the complaint was complex requiring input from other parties.  I find that the failure to keep Mrs Springate informed and the loss of her file amounts to maladministration.

 AUTONUM 
In addition to the above, I find that time spent to complete the IDR process amounts to maladministration.  The IDR process took from 23 August 1997 to 9 December 1998 to complete (effectively from 23 August 1997 to 14 April 1998 for stage 1 and 14 April 1998 to 9 December 1998 for stage 2).  

 AUTONUM 
I find that Mrs Springate suffered injustice in the form of delay, inconvenience and distress.

 AUTONUM 
I am not satisfied that partial or biased decisions were made or that the Trustee’s decision was perfunctory.  I consider that the investigating officer attempted to ameliorate the relationship between Mrs Springate and the Trustee (and its directors).  The preliminary letter of 14 December 1997 set out in some considerable detail a response to each of Mrs Springate’s complaints.  The decisions of 14 December 1997 and 14 April 1998 stating that Mrs Springate suffered no financial loss took into account that additional service credit had accrued (although no reference was made that interest would be paid to the benefit arrears).  Therefore I do not consider that it can be said that the decision was biased.  The investigation between December 1997 and April 1998 appears on the evidence to have been thorough.  At the final stage, it is submitted that the Trustee considered a detailed report before making a final decision.  

Non-financial distress

 AUTONUM 
In addition to the maladministration causing injustice I have found above, I also find that Mrs Springate did have to write an excessive amount of letters to establish her benefits.   On the particular facts of this case, I am satisfied that the protracted dealings with the Trustee and Administrator would have caused Mrs Springate worry, distress and fatigue.

DIRECTIONS

 AUTONUM 
I direct that the Trustee and Administrator shall be liable jointly and severally to pay and shall, within twenty eight days of this Determination, pay to Mrs Springate a total sum of £250 to compensate her for the maladministration referred to above.

DR JULIAN FARRAND

Pensions Ombudsman

31 May 2001
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