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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D A Clough

Scheme
:
Par Holdings Limited Pension Savings Plan

Respondents
:
Mr Nethersole (for the Trustees)


:
Par Holdings Limited (in Liquidation) 


:
The Prudential Assurance Company Limited (the Manager)

THE COMPLAINT (dated 25 July 2000)
 AUTONUM 
Mr Clough complains that contributions due to the Scheme were not paid across by Par Holdings Limited and that the Trustees have taken little or no action to progress the winding-up of the Scheme.  He also complains that the Trustees appear to have made little or no attempt to ensure that contributions were paid across and that they deducted their solicitors fees from members’ pension accounts.  The Trustees had not advised him of the level of his benefits and he had not been informed of the progress of the winding-up.  

MATERIAL FACTS

 AUTONUM 
The Scheme is a defined contribution occupational pension scheme established with effect from 1 January 1992 by Deed executed on 4 June 1992 .  Pending execution of a Definitive Deed and Rules, the benefits to be provided under the Scheme were set out in an Announcement Letter dated 16 December 1991 .  The Announcement Letter provided that members would pay contributions of 3% of earnings and Par Holdings Limited would contribute 2.5%.  Mr Clough applied to join the Scheme with effect from 1 January 1992.  

 AUTONUM 
Mr Clough has produced pay slips for the period April to December 1992 indicating that he was employed by Par Acoustics Limited, a company associated with Par Holdings Limited, and showing deductions from his earnings in favour of the Scheme totalling £342.18.  No deductions were made after December 1992.

 AUTONUM 
Partners in KPMG were appointed Joint Administrative Receivers of Par Acoustics Limited on 29 January 1993.  KPMG have confirmed that there were no funds available for preferential or unsecured creditors.  The receivership is now complete.  

 AUTONUM 
On 11 January 1994 Mr Clough wrote to Mr Fowler, a trustee of the Scheme, requesting a refund of his contributions.  He understood that as he had less than two years’ membership of the Scheme he was entitled to a refund less tax .  I have seen no record of a response to this letter.  Mr Clough wrote in similar terms to Mr Nethersole on 23 January 1996.  No record of any response has been produced.  

 AUTONUM 
On 12 January 1996 Prudential wrote to the Trustees.  The letter advised that one option was for members to leave their benefits as a deferred pension or transfer to another pension arrangement.  It went on to say that option two would be that “the contributions received could be returned to the members, however there would be a 20% tax liability.  Also, the Inland Revenue would have to be informed and their approval sought”.  On 29 January 1996 Prudential again wrote to the Trustees confirming receipt of a letter from Mr Clough requesting a refund of his contributions.  It stated that this could not happen because the Scheme was set up as a “fully preserved” contract but if option two in the previous letter was chosen the Scheme would in effect be treated as if it had never started and the contributions would be returned to members.  

 AUTONUM 
On 26 April 1996 the Trustees' solicitors wrote to Prudential confirming that the Trustees had decided to preserve the benefits of all members within the Scheme.  

 AUTONUM 
On 22 July 1996 Prudential completed Inland Revenue form PS160 applying for limited Inland Revenue approval for the Scheme on discontinuance.  The form certified that the Scheme had been administered in accordance with the terms of the interim trust deed and announcements to members.  On 13 September 1996 the Inland Revenue awarded the Scheme exempt approval.   

 AUTONUM 
On 30 July 1996 Prudential sent Mr Clough a letter containing benefit statements for the previous five years.  As at 5 April 1996 Mr Clough’s personal account showed a value of £370.92.  Mr Clough was also issued with a notice by Prudential on behalf of Par Holdings Limited and the Trustees confirming that the Scheme was being wound up with effect from 31 January 1993.  

 AUTONUM 
On 1 August 1996 Mr Nethersole, one of the Trustees, completed an application to the Employment Department Redundancy Payments Service.  The form confirmed that in the 12 months prior to January 1993 employee contributions of £391.83 and employer contributions of £326.39 were due in respect of Mr Clough.  It is my understanding that no money was ever received from the Redundancy Fund.  It is not clear from the correspondence whether the form was ever actually submitted.  The copy of the form I have seen had not been endorsed by a representative of Par Holdings Limited and was thus incomplete.  On 8 August 1996 the Trustees' solicitors wrote to Prudential enclosing the copy form and suggesting that sufficient funds might be available from the receivers of Par Holdings Limited and no claim to the National Insurance Fund would be necessary.   

 AUTONUM 
An invoice from the Trustees' solicitors show that between February and September 1996 they advised the Trustees in connection with the Plan, including “researching and formulating the claim against the Liquidator/National Insurance Fund for unpaid contributions” and corresponding with the Prudential and the Inland Revenue in respect of approval.  The total bill for this work was £2,162.00.  The invoice was paid from assets of the Scheme.  This resulted in a deduction of £118.38 from Mr Clough’s share of the Scheme.

 AUTONUM 
On 2 July 1997 Prudential wrote to Mr Nethersole asking him to approve an announcement to members confirming that the Trustees had authorised a deduction from each member’s account in respect of legal fees, which he did.  It also asked him for information concerning the claim on the Redundancy Fund.  Mr Nethersole did not answer the question.  In July 1999 Prudential wrote again to Mr Nethersole enclosing a draft announcement to members inviting them to chose whether to transfer their benefits or defer them.  Despite numerous reminders Mr Nethersole did not respond to that letter until 7 February 2000.  

 AUTONUM 
On 27 April 1998 KPMG sent Pointon York (who I understand are or were the administrators of a final salary pension scheme operated by Par Holdings Limited) a cheque which included the sum of £2,711.23 representing 4 months of employee contributions to the money purchase scheme relating to “the preferential claim in the receivership”.  This was forwarded to Prudential by Pointon York on 14 December 1998.  In that letter Pointon York informed Prudential that it did not intend undertaking any further work in respect of a claim on the Redundancy Fund and that Prudential would have to do it itself.  Mr Clough was allocated £130.61 of this.   

 AUTONUM 
In March 2000 Prudential issued a further announcement to Mr Clough on behalf of Par Holdings Limited and the Trustees.  This confirmed that a deduction of 21.3% had been made from his personal account in respect of legal fees incurred by the Trustees in making an application to the Redundancy Fund in respect of employee contributions.  Mr Clough was offered the choice of deferring his benefits with Prudential or transferring them to another arrangement.  As far as I am aware Mr Clough has yet to make his choice.

 AUTONUM 
I understand from submission made by Prudential that no employee contributions were received after November 1992.  No employer contributions were ever paid.  The following table sets out the contributions and deductions to the Scheme in respect of Mr Clough:

DATE
Employer contrib paid to Plan
Employee contrib paid to Plan
Employer contrib due *
Employee contrib deducted

Jan 1992



25.12


Feb



25.12


March



25.12


April



25.12

38.02

May



25.12

38.02

June



25.12

38.02

July



25.12

38.02

August



25.12

38.02

Sept



25.12

38.02

Oct


285.79

25.12

38.02

Nov



25.12

38.02

Dec



25.12

38.02

Jan 1993



25.12

38.02







From Receivers


130.61



Legal costs


(118.38)



Total 

000.00

298.02

326.56

380.20


* Based on 2.5% of basic monthly earnings of £1005.

 AUTONUM 
As at 5 April 2000 the value of Mr Clough’s benefits in the Scheme were £454.34.

 AUTONUM 
Prudential have advised me that in order to complete the winding-up of the Scheme they will now secure each member’s benefits either by way of a Group Policy or individual transfers (depending on what each member has elected).  They would then produce a suggested draft Deed for the Trustees to execute, once final accounts had been signed off by the Trustees.

CONCLUSIONS

 AUTONUM 
It is astonishing that a money purchase pension scheme with 19 members which operated for 12 months has yet to be wound up some 8 years after its discontinuance.

 AUTONUM 
I will first consider the late and missing contributions in respect of Mr Clough.  No employer contributions were ever received and there is no evidence that the Trustees took any steps to require them to be paid.  The primary responsibility to pay these contributions in respect of Mr Clough rests with his former employer.  I find that Mr Clough’s employer was Par Acoustics Limited.  This company has no assets and nothing would be gained by me directing that it must now pay the contributions due.  

 AUTONUM 
The Trustees at the relevant time (January 1992 to January 1993) had an obligation to administer the Scheme properly which included an obligation to require contributions to be paid.  The explanation the Trustees have put forward for employer contributions not being paid is that the company was in some financial difficulty.  This is not a valid excuse for the Trustees to have made no apparent effort to seek payment of the contributions.  I find the Trustees guilty of maladministration in failing to take any steps to require the payments to be made by Par Acoustics Limited.

 AUTONUM 
The appropriate measure of compensation in such a case would not be to require the Trustees to make good the missing contributions but to put Mr Clough in the position he would have been in had the maladministration not taken place.  Had the Trustees required the employer to pay contributions there would have been two possible outcomes.  The first would be that the contributions would have been paid.  The second, and in my view more likely, outcome would have been that the employer would have informed the Trustees that it could not afford contributions and would not pay them.  It is not therefore open to me now to require the Trustees to make good the missing employer contributions.  

 AUTONUM 
I also find that it was maladministration on the part of the Trustees to fail to ensure that Mr Clough’s employee contributions were paid over promptly by his employer.  However, as with the employer contributions, the principal liability lies with Par Acoustics Limited who were actually in possession of Mr Clough’s contributions and, for similar reasons to those set out above, I make no direction against the Trustees in this regard.  In any event, a total of £416.40 was received into the Scheme in respect of Mr Clough’s own contributions compared with deductions from his salary of £380.20.   

 AUTONUM 
Mr Clough also complains of the reduction in the value of his benefits as a result of the Trustees deducting legal costs.  Trustees are generally entitled to take professional advice on the execution of their duties and are entitled to be reimbursed from the assets of the scheme for the reasonable costs of that advice.  If the advice is required only as a result of maladministration on the part of trustees then it would be open for me to find that the expenses were not properly incurred in the execution of the trust and there is no entitlement to reimbursement.  The maladministration I have identified on the part of the Trustees was the failure to require contributions to be paid.  The legal advice that the Trustees took was not as a result of that maladministration but, in my opinion, as a direct result of the letter of 12 January 1996 from Prudential asking whether they wished to abandon or wind up the Scheme.  It appears that the advice the Trustees was given was to wind up the Scheme.

 AUTONUM 
In my view the Trustees were, at this stage, poorly served both by Prudential and by their solicitors.  It is quite clear to me that the only sensible option, in the absence of any employer contributions, and in view of the low value of the employee contributions, would have been to abandon the Scheme and refund any employee contributions net of tax.  Indeed the PSO has confirmed to me that had it known that no employer contributions had been received then it would not have approved the Scheme.  I find it quite extraordinary that Prudential suggested the option to wind up to the Trustees and quite extraordinary that their solicitors appear to have advised the Trustees to wind up (or at least not advised them against it).  I cannot find that the Trustees acted unreasonably in seeking legal advice following the Prudential letter of 12 January 1996 and I cannot find that, having been advised to wind up the Scheme, it was unreasonable for them to seek further advice on how that should be done.  In the circumstances I therefore find that the Trustees were entitled to reimbursement of £2,162 in respect of their legal costs.

 AUTONUM 
As to Mr Clough’s complaint of lack of information.  The Scheme ceased in January 1993.  The first formal notification of this which Mr Clough appears to have received was in July 1996 (although it does appear that he may have been aware of the position by January 1994).  It was at that time that he was also provided with his first benefit statements.  Since then I believe that he has been provided with annual benefit statements and a further announcement was issued in March 2000.  The Disclosure Regulations in force at the time the Scheme discontinued required annual benefit statements to be provided and for trustees to inform members “as soon as practicable” once they have taken steps to wind up the scheme.  I find the Trustees guilty of maladministration both in failing to provide Mr Clough with annual benefit statements and in failing to inform him as soon as practicable of the commencement of the winding-up.  Mr Clough has now received his benefit statements and has been informed of the winding-up of the Scheme and, in March 2000, been updated on the winding-up and I do not therefore find that he has suffered any injustice as a result of the maladministration on the part of the Trustees.

 AUTONUM 
Although Prudential have issued statements and announcements, these have been done on behalf of the Trustees.  I find that Prudential took reasonable steps to seek approval from the Trustees of the various announcements and do not find Prudential guilty of maladministration in respect of the delays in providing information to Mr Clough.  

 AUTONUM 
I am most concerned that Prudential continued to administer a Scheme to which no contributions had been received for its first nine months.  I question whether they should have accepted the contributions in October 1992 or, in view of the complete lack of employer contributions and clear unwillingness on the part of the Par Holdings Limited and Par Acoustics Limited to pay over employee contributions, it ought just to have refused the contributions and cancelled the contract.

 AUTONUM 
Prudential were not employed as advisers to the Trustees.  However, they were experts in the field.  I question whether they should ever have presented the Trustees with the option to wind up the Scheme but, rather, should have informed then that, due to the absence of employer contributions, and the likely cost of winding up compared with the value of each member’s share in the Scheme, abandonment was clearly the only sensible option.  However, the Trustees did take legal advice on the two options and therefore any maladministration on the part of the Prudential in presenting them with the two options was cancelled out by the decision taken by the Trustees as a result of the legal advice given to them.  

 AUTONUM 
The most serious maladministration on the part of Prudential was in completing and certifying the PS160 form.  Had they correctly informed the PSO that no employer contributions had been received, I have no doubt that the end result would have been that the PSO would have refused approval and the Trustees would have been advised to reconsider their decisions and to abandon the Scheme.  Had this happened, with effect from September 1996 when approval was given, I have no doubt that the Scheme would have been abandoned and no further costs incurred.  This maladministration on the part of Prudential has caused a delay in Mr Clough receiving the value of his benefits and will almost certainly result in additional costs being incurred by the Scheme.  

 AUTONUM 
I also find the Trustees guilty of maladministration in failing properly to pursue a claim against the Redundancy Fund.  In my view, the sums received from KPMG were in respect of employee contributions and came from the assets of Par Holdings Limited as a preferential liability in the liquidation and not from the Redundancy Fund.  No explanation has been given by the Trustees as to why they did not ensure that a proper application to the Redundancy Fund was made.  Prudential did suggest that the Redundancy Fund might not make any payment in respect of unpaid employer contributions to a money purchase pension scheme.  A letter from the then Employment Department in 1992, concerning an entirely different scheme, was produced to support the view that no compensation would have been received.  This is not sufficient to justify the Trustees in not pursuing a claim.  

 AUTONUM 
It is now appropriate that the Scheme be wound up as quickly and at as little cost as possible.  The decision not to abandon the Scheme has, in all probability, cost Mr Clough dear.  However, whilst it does appear to have been the wrong decision, it was one which the Trustees took having taken legal advice and I cannot properly find that this decision amounted to maladministration nor that the Trustees should be personally liable for the costs to the Scheme that have been incurred as a result of that decision.  However the maladministration by Prudential in incorrectly completing the PS160 compounded the original decision.  Had that maladministration not occurred, I am satisfied on the balance of probability that the Trustees would have reviewed their decision and the Scheme would have been abandoned.  However, that did not happen and, in order that Mr Clough should not suffer any further reduction in the value of his benefits, Prudential should bear the costs of completing the winding-up of the Scheme.     

 AUTONUM 
In this Determination I have taken the unusual step of not naming the solicitors who advised the Trustees in the period to September 1996. As I have criticised the advice given, fairness dictates that if I were to name them I should first give them the opportunity to comment. However it is my opinion that too much time and money has already been spent in the winding up of this Scheme and I do not want to extend the investigation nor cause anyone involved in this to incur any more time and expense than is necessary. I therefore took the decision not to name them.  

DIRECTIONS

 AUTONUM 
I direct that both the Trustees and Prudential shall now take all necessary steps to wind up the Scheme and that the Prudential shall bear the costs of this exercise.  

DR JULIAN FARRAND

Pensions Ombudsman

13 June 2001
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