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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Charlesworths (Yorkshire) Limited (Charlesworths)

	Scheme
	:
	Charlesworths (Yorkshire) Limited Pension Scheme

	Respondent
	:
	Clerical Medical Investment Group Limited (Clerical Medical) 

	Mr Farquharson
	:
	Mr J N Farquharson of Nigel Farquharson Agencies Limited, 

the trustees’ previous financial advisers

	Mr Kubinski
	:
	Mr A K Kubinski, the representative of Charlesworths 


THE COMPLAINT (dated 15 and 21 August 2000)
 AUTONUM 
Charlesworths alleged maladministration by Clerical Medical.  It alleged numerous administrative failures as resulting in it incurring unnecessary expenses, and claimed compensation of £72,469 plus interest.

MATERIAL FACTS

 AUTONUM 
The Scheme is a small self-administered scheme.  It appears that the Inland Revenue had not been informed that it had invested in commercial property or that it had made loans to the participating employers.  On 9 January 1996 the Inland Revenue Pension Schemes Office (PSO) informed Clerical Medical that, in the absence of an amendment to its rules to incorporate the provisions of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self Administered Schemes) Regulations 1991, approval of the Scheme had automatically lapsed with effect from 5 August 1994.  The PSO stated that an application for reinstatement of approval could be made but, in order for this to be effective from 5 April 1995, it would have to be made before 5 April 1996.  In the event, the amending Trust Deed was not signed until 23 April 1996.

 AUTONUM  
On 12 February 1996 Clerical Medical wrote to the PSO challenging the above decision, and accepted responsibility for the failure to ensure that the Scheme Rules were amended to ensure continued approval, but the PSO refused to change its decision.  On 16 April 1996 Mr Farquharson first raised the question of compensation (for loss of tax relief), subsequently estimated by Mr Kubinski as approximately £15,000.  However, on 13 December 1996 the PSO decided to treat the Scheme as if approval was never withdrawn, after reviewing the background and the amending documentation, and so the question of loss of tax relief did not arise.

 AUTONUM 
In the meantime, the directors of Charlesworths were seeking a cash injection to assist the business, and decided that they might be able to sell business premises to the trustees.  According to Mr Kubinski, Mr Farquharson informed Clerical Medical orally of this in January 1996, but there is no other supporting evidence of this alleged conversation and Clerical Medical stated that it was not aware of this until a telephone call from Mr Farquharson on 1 July 1996.  Furthermore, it was not until 12 August 1996 that Mr Farquharson wrote to Clerical Medical informing it that the trustees wished to fund the purchase by realisation of Scheme assets to the value of £100,000.  Subsequently, Mr Kubinski agreed that Charlesworths did not confirm the alleged January 1996 request in writing.  Clerical Medical sent the cheque for £100,000 to Mr Farquharson on 17 September 1996, after receiving the necessary completed form of authority from the trustees.      

 AUTONUM 
In May 1997 Mr Kubinski sent an invoice to the trustees for £1,000 plus VAT, in respect of professional fees.  He suggested that Clerical Medical should be asked to settle it because, he said, it involved additional work resulting from the withdrawal of Inland Revenue approval.  Clerical Medical agreed so to do, and a cheque for £1,175 was sent to the trustees on 5 June 1997.

 AUTONUM 
Then, following a meeting between Mr Kubinski, Mr Farquharson and Mr Pogson, a director of Charlesworths and a managing trustee of the Scheme, Mr Kubinski drew up a schedule of what he said were the costs incurred by Charlesworths, resulting from alleged maladministration by Clerical Medical; in particular, regarding the loss and reinstatement of Inland Revenue approval.  He summarised these in a letter dated 14 August 1997 as falling under the following headings:

(a) “Uncertain tax consequences” on the company and the Scheme.

(b) “Uncertain tax consequences” on the members.

(c) General uncertainty about the company’s future if the PSO’s proposals were to be enforced.

(d) Delay in producing accounts because of uncertainty about whether they showed a true and fair view.

(e) “Frustration and stress unnecessarily placed on the Directors” because of the threat of loss of tax approval and the consequences.

(f) Costs of professional advice and directors’ time.

(g) Delay in sale of property to the Scheme between January – October 1996.  Mr Kubinski said that this resulted in a major supplier starting legal proceedings against Charlesworths, withholding stocks and enforcing the sale of existing stocks at a loss in order to release capital to settle a debt.  

Mr Kubinski calculated the total “loss” to Charlesworths as £72,469 “plus interest”.

 AUTONUM 
Clerical Medical responded that, having already compensated the trustees for their additional expenses, it was prepared only to offer the directors £1,000 compensation for the time they had spent.  Clerical Medical said that it had never been made aware of any urgency surrounding the sale of the property, nor that Charlesworths might be incurring losses as a result of any delay and, in any event, considered that it had not contributed to the delay in settling the loan money.  The first enquiry was made on 1 July 1996 (see paragraph 4) and settlement was made on 17 September 1996.

 AUTONUM 
The matter was not pursued further at the time, although Mr Farquharson sought to explain this by alleging that “the greatly straitened financial resources of Charlesworths … quite substantially caused by Clerical Medical’s maladministration” precluded the company from taking legal action.  

 AUTONUM 
Then, in December 1999, Clerical Medical returned tax forms to Mr Kubinski stating, incorrectly, that the Scheme had been wound up in 1988.  There were no significant implications for Charlesworths arising from this straightforward mistake, but it prompted Mr Farquharson to reopen the 1997 dispute over compensation.  On 11 January 2000 Clerical Medical replied, essentially stating that its position remained as set out in 1997 (see paragraph 7).  The trustees then complained to the Personal Investment Authority Ombudsman Bureau (PIAOB), but the PIAOB suggested that the matter should be referred to me.  However, complaints by trustees against managers of the same scheme are outside my jurisdiction and the complaint was resubmitted by the company, Charlesworths.

 AUTONUM 
In bringing the complaint on behalf of Charlesworths, Mr Farquharson alleged “a long history of maladministration on the part of [Clerical Medical], resulting in a substantial loss to [Charlesworths]”.  Mr Farquharson drew my attention particularly to the temporary loss of Inland Revenue approval, and said that this had caused considerable inconvenience and loss to Charlesworths, and referred me to Mr Kubinski’s letter of 14 August 1997 for details of the loss.  

 AUTONUM 
A member of my staff, authorised by me for that purpose under section 145(4C) of the Pension Schemes Act 1993, informed Mr Farquharson that the complaint about the loss of Inland Revenue approval had been brought outside the three years’ time limit set out in The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 and that discretion would not be exercised to investigate this.  However, it appeared that the alleged consequences of withdrawal of approval – ie as summarised by Mr Kubinski in his letter of 14 August 1997 – might not have been known to the company before that time, so this part of the complaint could be investigated, but subject to possible alteration of this decision in the light of any fresh information disclosed during the investigation.

 AUTONUM 
In its response to the complaint, Clerical Medical said that its position remained essentially as before.  Clerical Medical said that it acknowledged a certain amount of poor service, and had offered £1,000 to the directors of Charlesworths in compensation for resulting inconvenience.  However, with regard to what it took to be the substantive part of the complaint (the alleged losses surrounding the property sale), Clerical Medical continued to deny maladministration.  It said that the trustees’ wish to surrender assets to fund the purchase of the property was first brought to its attention in July 1996, and not January 1996 as alleged by Mr Kubinski in his August 1997 letter.  A written request for the surrender of assets was received on 13 August and the disinvestment authority was issued on 3 September (for which delay Clerical Medical apologised at the time).  Settlement was made on 17 September 1996 but it was not until August 1997, after Clerical Medical had already made a compensatory payment of £1,175 to the trustees in respect of his additional fees, that Mr Kubinski produced the claim for £72,469.  

 AUTONUM 
Clerical Medical also questioned certain decisions by the trustees and by Charlesworths at the time.  It suggested that the property could have been sold to anyone, and so a sale to the trustees was not the only option open to Charlesworths, and it said that a suggestion that the sale was prevented or delayed by the loss of Inland Revenue approval was unfounded.   

 AUTONUM 
Finally, Clerical Medical pointed out that the Inland Revenue approval was reinstated and backdated, so the question of additional tax liability did not, in fact, arise.  

 AUTONUM 
My investigator asked Mr Kubinski to comment on the following:

(a) That there was no indication that Mr Farquharson believed that he was waiting for Clerical Medical to provide him with any information about the property sale or the surrender of assets, nor that he was coming under any pressure from the trustees or from Charlesworths, before he wrote his letter of 12 August 1996.  

(b) Whether it was reasonable to rely on alleged “verbal assurances” by Clerical Medical at the time, in particular that the sale was prevented by the loss of Inland Revenue approval and why they did not see this as a problem in October 1996, despite the fact that approval was still suspended.

(c) Whether they had obtained legal advice on this matter.

(d) How the claimed amount of £72,469 was split between the various heads of complaint.

(e) Did Charlesworths consult commercial property agents regarding advice about selling the property to other parties?  (Mr Kubinski was asked to submit copy Board Minutes/correspondence confirming this.)

(f) Did the trustees receive legal and actuarial advice confirming that it was appropriate for them to agree to the purchase because, presumably, Charlesworths would have been advised that the sale could not properly take place until the trustees were satisfied that this would involve no breach of trust or breach of Inland Revenue regulations.

 AUTONUM 
Mr Kubinski replied as follows:

(a) Mr Farquharson was put under pressure by the directors of Charlesworths.  Mr Kubinski accepted that there was no written request from Charlesworths in January 1996 but he had assumed that the matter was being handled by Mr Farquharson as he saw appropriate.  

(b) Clerical Medical was considered to be best placed to give an opinion.

(c) No.  In view of the company’s financial difficulties legal advice was not sought.  In any event, this would have been time-consuming.

(d) No precise breakdown supplied. my investigator was referred to the schedule attached to letter of 14 August 1997.

(e) Yes, but the advice received was that the property was unlikely to be marketable without vacant possession.  There are no confirming Board Minutes or correspondence.

(f) No direct response, although Mr Kubinski said that Charlesworths and the trustees relied on Clerical Medical for professional advice.

CONCLUSIONS 

 AUTONUM 
I have a number of difficulties with this complaint.

 AUTONUM 
Firstly, it is arguable whether it has, in fact, been brought within time.  Mr Kubinski’s letter of 14 August 1997 makes it clear that the matter of quantifying the alleged loss to Charlesworths had been discussed at an earlier meeting with its directors.  I also have some difficulty in accepting that, if Charlesworths genuinely believed that it had suffered losses amounting to some £70,000, it was not broadly aware of this fairly soon after the apparent crisis was ended by the cash injection resulting from the sale of the property in October 1996.  

 AUTONUM 
Secondly, Mr Kubinski stated that the compensation claim related to “the company and the Directors personally”.  I am not entirely clear what distinction Mr Kubinski had in mind but, because this complaint has been made by the company, and not by the directors (as members of the Scheme) alleging injustice resulting from maladministration, I am unable to consider claims for compensation for personal injustice.

 AUTONUM 
Thirdly, no other evidence has been submitted supporting the contention that the additional costs all resulted from the alleged maladministration.  For example, Mr Kubinski listed such fairly vague items as attending various “meetings”, “considering effects on company’s accounts” and “cash flow forecasts”.  

 AUTONUM 
Fourthly, no sufficient explanation has been given for the lapse in correspondence on this matter between the autumn of 1997 and December 1999.  One might, reasonably, conclude from this that Charlesworths had accepted, albeit reluctantly, that its claim for compensation would not succeed.  It did not need to take legal action; it had the option of referring the matter to the PIAOB, or to me, in 1997, but did not do so.  Instead, much later, Mr Farquharson cited a simple (but inexplicable) mistake by Clerical Medical, on an entirely unrelated matter, as justifying reviving the old dispute about compensation after a lapse of more than two years.   

 AUTONUM 
Finally, and most fundamentally, I have serious doubts about whether this is a bona fide complaint about alleged maladministration of a pension scheme.  Clerical Medical has acknowledged that it provided a poor standard of service, and has offered compensation both to the trustees and to the directors.  In my view, Charlesworths has sought to exploit these acknowledged weaknesses by seeking to have Clerical Medical reimburse it for losses it incurred in the running of its business, and in which Clerical Medical had no involvement.  

 AUTONUM 
Doubts must surround the sale of the property to the trustees because it is acknowledged that legal advice was neither obtained nor even sought.  I am unaware of whether the trustees ever asked themselves if the purchase of a property from the Scheme’s sponsoring employer would be in the best interests of the members, particularly as, apparently, Charlesworths had received advice that it might not be marketable without vacant possession.  The impression persists that this was a transaction demanded by Charlesworths in a climate of desperation, safe in the knowledge that the trustees would co-operate.

 AUTONUM 
Having made the above observations, the fact remains that Clerical Medical was unaware of the proposal to sell the property to the trustees until 1 July 1996, and it was not until 13 August 1996 that it received a written request to effect the surrender of assets.  The cheque was issued just over a month later, on 17 September.  Despite the acknowledged delay of approximately three weeks in issuing a form of authority, I am not persuaded that this was an unreasonable timescale for the completion of this exercise from first request to settlement.

 AUTONUM 
For various reasons given above, I do not consider it appropriate to uphold this part of the complaint against Clerical Medical.

 AUTONUM 
Clerical Medical has acknowledged maladministration in the nature of a poor general standard of service.  However, it has already made payment of £1000 plus VAT and, additionally, offered compensation of £1,000, and I am not persuaded that any further amount would be appropriate. 

DR JULIAN FARRAND

Pensions Ombudsman

22 March 2001
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