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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R J Trybis

Scheme
:
Kvaerner Pension Fund, previously Trafalgar House Group Pension Fund

Employer
:
John Brown Engineering plc , later Kvaerner Energy Limited

Respondents
:
Kvaerner Services Limited (Kvaerner Services)


:
Kvaerner Trustees (KPF) Limited (the Trustees)

THE COMPLAINT (dated 29 June 2000)

 AUTONUM 
Mr Trybis alleges maladministration against the Respondents in that he has suffered injustice, involving financial loss, as a result of:

(a) not being compensated for the late credit of ‘incentive payments’ (as defined in paragraph 3);

(b) increases in management charges;

(c) reductions in the rate of contributions to the Fund; and

(d) misleading benefit statements.

To help remedy these shortcomings, Mr Trybis has called for an independent audit of his Fund benefits.  

MATERIAL FACTS

 AUTONUM 
Mr Trybis became a permanent employee of John Brown Engineering Limited (JBE) in April 1989, which was then a participating employer in the Fund of which Trafalgar House plc was the principal employer.  The Fund was initially administered by Trafalgar House Pensions Administration Limited (Trafalgar House Pensions) but, effective from 1 April 1995, Bacon & Woodrow became responsible for the administration.  In August 1996, Kvaerner plc acquired Trafalgar House plc and responsibility for the day-to-day management of the Fund passed to Kvaerner Services.

 AUTONUM 
On joining JBE, Mr Trybis was invited to become a member of one of the Fund’s two benefit sections, one provided benefits on a defined contribution basis (the DC Scheme) and the other on a defined benefit basis (the DB Scheme).  Despite being advised by Trafalgar House Pensions that, given his age at the time, it would probably be more beneficial for him to join the DB Scheme, Mr Trybis decided to join the DC Scheme instead.  A leaflet, summarising its provisions, was given to Mr Trybis.  This explained that contributions, from both members and JBE, were based primarily on the level of National Insurance Contributions which would otherwise have had to have been paid to the State Earnings Related Pension Scheme if the DC Scheme were not contracted-out.  In 1989, JBE contributed 3.8% and Mr Trybis 2% (the contracting-out rebate) of Mr Trybis’ band earnings (ie those earnings between the minimum and maximum amounts in respect of which a contracted-out employee had to pay National Insurance Contributions).  In addition, JBE contributed an age-related percentage to the DC Scheme in respect of Mr Trybis’ earnings above the level at which National Insurance Contributions became payable.  Mr Trybis also qualified, until April 1993, for credits to his DC Scheme account from the Department of Social Security (DSS) of 2% of his band earnings (the incentive payments).  

 AUTONUM 
Mr Trybis’ employment with Kvaerner Energy Limited terminated on 4 July 1997.  

Complaint (a):  absence of compensation for late credit of incentive payments

 AUTONUM 
Unfortunately, administrative arrangements within JBE to ensure that Mr Trybis actually benefited from the incentive payments left much to be desired.  On receipt of his first DC Scheme benefit statement in 1991, Mr Trybis noticed that his DC Scheme account had not been credited with any incentive payments.  On enquiring about the reason for this, JBE advised him that it was because of problems the DSS was having in administering the payment arrangements.  However, Mr Trybis’ 1992 benefit statement also failed to show any record of incentive payments and, on raising the matter with JBE again in December 1992, he was advised that he did not qualify for them.  This statement was incorrect; Mr Trybis did qualify for incentive payments but, as he later learned, JBE had simply failed to claim them from the DSS on his behalf.  Nevertheless, it was not until 1995 that DSS finally made payment of £1,691 to his DC Scheme account.  Unfortunately, this figure was later found to be overstated by £365 and his account was subsequently debited by that amount by DSS in 1996.  Meanwhile, in compensation for JBE’s maladministration in handling the arrangements in respect of his incentive payments, Mr Trybis was advised that his DC Scheme account would be credited with £592 in September 1995.  However, no such specific credit featured in any of Mr Trybis’ subsequent DC Scheme benefit statements.  It was not until 24 April 1998, when Kvaerner Services finally responded to Mr Trybis’ complaint of 19 December 1997, under the second stage of the Fund’s Internal Disputes Resolution (IDR) procedure, that it provided Mr Trybis with a proper explanation for the non-appearance of the £592 compensation.   Apparently, it had been offset against the DSS overpayment of £365 and the remaining balance, of £227, was accounted for by being applied to the purchase of new units in the two funds in which Mr Trybis’ DC Scheme account was invested.  

Complaint (b): increased management charges

 AUTONUM 
Mr Trybis’ DC Scheme account was invested by Sun Life Assurance Society plc (Sun Life) which, in its initial literature about the Fund, stated that, among other things, an annual charge of 0.75% would be applied to all members’ DC Scheme accounts.  However, this was balanced by £102 being allocated to members’ accounts in respect of every £100 of contribution that was paid.  

 AUTONUM 
In September 1991, Mr Trybis noted that the annual charge had been increased, with effect from 1 March 1990, to 1% but he had received no communication to this effect from either Trafalgar House Pensions or JBE.  On making enquires, Trafalgar House Pensions confirmed to Mr Trybis, on 10 October 1991, that the additional charge had been increased to 1.0%, but that it had been offset by increasing the overall allocation to his DC Scheme account from £102 to £103 for every £100 of contribution paid.  However, on raising the matter again in 1995, Trafalgar House Pensions advised Mr Trybis, on 8 June 1995, that there had never ever been any specific management charge applied to his DC Scheme account by Sun Life, only the difference between the bid and offer price.  Trafalgar House Pensions went on to say: 
“I understand from Sun Life that their standard charges on such contracts was fixed at 0.75% and indeed was increased to 1% some years ago, however it should be stipulated strongly that this was not relevant to the Trafalgar House contract, such charges being eliminated during negotiations in 1987 prior to the contract being initiated [my emphasis].”

 AUTONUM 
Despite this apparent reassurance from Trafalgar House Pensions, which was also confirmed in a letter from Bacon & Woodrow dated 24 November 1995, Mr Trybis, at the suggestion of Bacon & Woodrow, sought confirmation from Sun Life.  In its comprehensive letter to him, of 19 December 1995, Sun Life confirmed that a management charge of 1% was, indeed, applied to all the unit linked investments in his DC Scheme account, but that this was reflected in the daily price of units.  There was also an indirect charge by way of a bid/offer spread of 5%.  However, Sun Life also stated that the allocation rate to members’ accounts under the DC Scheme was now £105.80 for every £100 of contribution.  So far as Mr Trybis’ with profit fund in the DC Scheme was concerned, the management costs were taken into account when Sun Life declared its annual bonus.  

 AUTONUM 
Confusingly, and despite Trafalgar House Pensions’ statement to the contrary in its letter dated 8 June 1995, Kvaerner Services reported, on 4 July 1997 in response to Mr Trybis’ complaint under the first stage of the Fund’s IDR procedure, that:

“You will appreciate that it is the Trustees who are responsible for negotiating the charges made by the investment providers [Sun Life].  The increase in the annual management charge formed part of an overall negotiation which also took account, inter alia, of the bid offer spread.  The Trustees took the view that, overall, charges were reduced with respect to the membership as a whole.” 

Mr Trybis remained bewildered, feeling that he had either been deliberately mislead or that Trafalgar House Pensions and Kvaerner Services were both incompetent.  He was of the view that, as he had joined the DC Scheme on the understanding that there was a fixed 0.75% management charge, he should not have suffered any increase to this rate without first being notified - however it might be absorbed within his overall investments.  Mr Trybis remains concerned that future, undisclosed increases could be applied to his DC Scheme account, thereby adversely affecting its investment performance.

Complaint (c):  reduction in contributions

 AUTONUM 
In August 1993, Trafalgar House Pensions advised Mr Trybis that, as predicted in the Fund’s publicity material in 1989 (to which I have referred in paragraph 3), all incentive payments from the DSS to the DC Scheme had ceased with effect from 6 April 1993.  Furthermore, as a direct result of amendments to National Insurance Contributions, the contracting-out rebate had been reduced by 1% for both JBE and Mr Trybis (from 3.8% and 2% respectively to 2.8% and 1% respectively).  Because of the potential reduction this would have on his ultimate retirement benefit, Trafalgar House Pensions offered Mr Trybis the opportunity to switch from the DC Scheme to the DB Scheme, with effect from 1 October 1993.  Mr Trybis decided to do this, although he was not, as he has alleged in his complaint, forced to do so.  However, he remains convinced that such adjustments to the DC Scheme contribution rates were invalid.  

Complaint (d):  misleading statements

 AUTONUM 
Mr Trybis encountered mistakes in respect of various DC Scheme benefit statements prepared for him by Sun Life.  After receiving a statement setting out details as at 1 April 1991, and carrying out a reconciliation check with Sun Life, it was discovered that Mr Trybis' investments were overstated by £753.  Consequently, a revised statement was issued to him by Trafalgar House Pensions at the end of October 1991.

 AUTONUM 
On 3 November 1997, four months after leaving Kvaerner Energy Limited, Mr Trybis was supplied with a statement relating to his DC Scheme account as at April 1997.  This proved to be incorrect, as Mr Trybis’ additional voluntary contributions (AVCs) had apparently not been properly recorded.  A replacement DC Scheme statement, dated 4 December 1997, was issued but this, too, turned out to be incorrect and it was not until February 1998 that Mr Trybis received a replacement.  Kvaerner Services apologised for the past errors but advised him, in its accompanying letter, that an audit of his benefits had been carried out and that his correct DC Scheme entitlement, as at April 1997, was now as shown on the February 1998 statement.  On 12 March 1998, Mr Trybis was sent an updated DC Scheme benefit statement from Kvaerner Services showing the investment position as at 10 March 1998.  

 AUTONUM 
Mr Trybis had also been supplied with a certificate by Kvaerner Services, on 1 October 1997, showing the total deferred pension which would become payable to him from the DB Scheme on reaching age 65 in September 2021.  It also stated that, should he so wish, he could apply, at any time until 12 months before he reached age 65, for a transfer of his DB Scheme entitlement to another pension arrangement.  However, the certificate made no reference to Mr Trybis’ AVCs which he had paid since becoming a member of that section of the Fund.

CONCLUSIONS

 AUTONUM 
Mr Trybis has, indeed, suffered unfortunate experiences with the administration of his Fund benefits during the period of his employment with JBE and later Kvaerner Energy Limited.  His complaint sets out the alleged shortcomings of both Trafalgar House Pensions and Kvaerner Services, which have resulted in Mr Trybis losing all confidence as to the accuracy or truthfulness of statements made to him.

Complaint (a)

 AUTONUM 
Because it had delayed applying for the incentive payments to which he was entitled under the DC Scheme, compensation of £592 was paid to Mr Trybis by JBE in September 1995.  However, since the compensation was offset against other monetary items it did not feature as a specific credit to his account, although this point was not made clear to Mr Trybis until April 1998.  Accordingly, I am unable to uphold this aspect of the complaint.

Complaint (b)

 AUTONUM 
The conflicting accounts from Sun Life, Trafalgar House Pensions and Bacon & Woodrow as to whether or not, and to what extent, Sun Life imposed management charges, created a cauldron of confusion in Mr Trybis’ mind.  It seems abundantly clear to me that none of the parties properly understood the arrangement.  It transpires that there was, indeed, a management charge but, as mentioned by Kvaerner Services in its response to my office dated 19 October 2000, the increased allocation percentage from 102%, in 1989, to 103% in 1990 and then to 105.8% in November 1995, clearly outweighed the increased management charge of 0.25%.  However, such enhanced allocation percentages, by their very nature, apply to on-going contributions only.  Since Mr Trybis terminated his membership of the DC Scheme on 30 September 1993, the November 1995 uplifted allocation to 105.8% was of no advantage to him.

 AUTONUM 
Mr Trybis became aware of the 0.25% increase in Sun Life’s management charge in September 1991.  However, he continued to contribute to the DC Scheme until he decided to transfer to the DB Scheme on 1 October 1993.  Between October 1991 and October 1993 he took no steps to mitigate what was clearly an additional 0.25% charge on his DC Scheme account.  Indeed, Mr Trybis’ first letter to OPAS of 20 August 1993, in which he summarised the crux of his complaint, made no reference to any dissatisfaction with the level of the management charge of 1%.  From the evidence submitted to my office, it was not until May 1995 that Mr Trybis sought clarification from JBE of Sun Life’s management charge - in compensation for which, allocations to the DC Scheme had risen from 102% to 103%.  Accordingly, I am also unable to uphold this aspect of the complaint.

Complaint (c)

 AUTONUM 
Mr Trybis did not complain about the changes to the DC Scheme contributions in August 1993, when he was first notified.  Furthermore, Mr Trybis has already been advised that I cannot investigate a complaint if the matter arose more than three years before the instigation of the Fund’s IDR procedure.  Since Mr Trybis began the first stage of IDR on 1 May 1997, the issue concerning contribution levels to the DC Scheme could be investigated by me only if it could be demonstrated that he has suffered injustice because of the reduced levels of contribution paid since May 1994.  As Mr Trybis was then no longer a member of the DC Scheme, that part of his complaint was not accepted by me for investigation.  

Complaint (d)

 AUTONUM 
The Respondents accept that numerous mistakes were made in preparing Mr Trybis’ DC Scheme benefit statements in both 1991 and 1997.  Unhappily, even after he had submitted his complaint to my office, Mr Trybis continued to receive conflicting data: his October 2000 DC Scheme statement, as at April 2000, also contained incorrect figures and a replacement had to be reissued by Kvaerner Services.  However, so far as the whereabouts of Mr Trybis’ AVCs are concerned (ie those which were paid while he was a member of the DB Scheme), it was eventually established that they had continued to be credited to his DC Scheme account and therefore featured in its overall value.  Nevertheless, Mr Trybis suffered unnecessary distress and inconvenience in attempting to reconcile his benefit entitlements under the Fund.  It is clear that, had it not been for his continued perseverance and determination, he would undoubtedly have suffered financial loss.  Accordingly, I uphold this aspect of the complaint.  

DIRECTIONS

 AUTONUM 
I direct that, within 28 days of the date of this Determination, the Respondents shall pay to Mr Trybis the sum of £250 for the distress and inconvenience he has been caused in relation to complaint (d), as set out above.

 AUTONUM 
Mr Trybis has called for an audit of both his DC Scheme benefits and his DB Scheme benefits but I do not consider it appropriate to call for such a general audit of the Fund.  Instead, I direct that the Trustees shall take appropriate steps to establish whether Mr Trybis’ DC Scheme benefit statement, as at April 2000, correctly reflected his entitlement under that section of the Fund at that time and shall notify Mr Trybis accordingly within 28 days of the date of this Determination.  

DR JULIAN FARRAND

Pensions Ombudsman

1 June 2001
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