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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	:
	Mr P J Leppard

	Scheme
	
	
	Plalite Limited (1992) Retirement Benefits Scheme

	Old Scheme
	:
	
	Pylon Industries Ltd Retirement Benefits Scheme

	Respondents
	:
	1.
	Plalite Limited

	
	
	2.
	The trustees of the Scheme (the Trustees)


THE COMPLAINT (dated 9 June 2000; accepted for investigation 18 September 2000)

 AUTONUM 
Mr Leppard alleged injustice resulting from maladministration by the Respondents.  He alleged that Plalite Limited (with the implicit concurrence of the Trustees) allowed the funding of the Scheme to fall into deficit, and that the Trustees failed to reply to his letters (including a request to invoke the Scheme’s Internal Dispute Resolution (IDR) procedure) and failed to provide him with a benefits statement or any other information about his benefits.

MATERIAL FACTS

 AUTONUM 
The Old Scheme terminated on the insolvency of its principal employer.  Plalite Limited, which participated in the Old Scheme but was not insolvent, introduced the Scheme with effect from 6 August 1992.  The Scheme provides similar benefits to those provided in the Old Scheme and the intention was to provide continuity of membership for employees of Plalite Limited who were members of the Old Scheme.  The Trustees have now informed the membership that the Scheme has been discontinued with effect from 5 April 2000.

 AUTONUM 
Mr Leppard was employed by Plalite Limited between 1964 and his redundancy in 1997.  

The provisions of the Scheme Rules

 AUTONUM 
Scheme Rule S4(2) provides:


“The pension of a Member whose pensionable employment ceases prior to the Normal Retirement Date shall be one-twelfth of one-sixtieth part of his Final Pensionable Salary for each month … of Service as a Member to the date pensionable employment ceases.”  

 AUTONUM 
Scheme Rule S4.3 states:


“In the case of a Transferring Member, the expression ‘Service as a Member’ shall mean Service between the date of joining the [Old Scheme] for retirement pension benefits under its schedule of rules then in force and the Normal Retirement Date, or the date pensionable employment ceases if earlier.”  

 AUTONUM 
“Transferring Member” is defined as:


“a member of the [Old Scheme] who became a member of this Scheme at the Date of Inauguration.”

 AUTONUM 
These provisions were described in Appendix B to the member’s booklet issued to the Scheme members in January 1993.  It was envisaged that a transfer value would be paid fairly soon into the Scheme from the Old Scheme but, because of the insolvency of the Old Scheme’s Principal Employer, an independent trustee was appointed and a dispute occurred regarding allocation of surplus funds.  The outcome of this was that, by 1999, the transfer of assets had still not taken place.  The Trustees then issued a revised Appendix B which stated:


“your pension will be based on your service from the date you joined the [Old Scheme] LESS the amount of any deferred pension granted to you by the Trustees of the [Old Scheme].”


In a covering Announcement the Trustees explained:


“The revision of the Rules [sic] governing the Scheme will not impact on your overall benefit entitlement, it merely documents how the liability for this benefit is split between the two schemes.”

Background to the complaint

 AUTONUM 
The initial Scheme contributions, expressed as percentages of pensionable salary, were employees 3.75%/employer 10%.  The first valuation of the Scheme in 1995 revealed a deficit of £77,400.  The Scheme actuary recommended an immediate increase in the employer funding rate to 22.5% but the Trustees consented to a request from Plalite Limited that it should pay only 15%.

 AUTONUM 
The next valuation, in 1998, revealed that the funding level had dropped to 45% and that the deficiency in respect of the accrued liabilities was £282,000.  The Scheme actuary commented:


“The … results make allowance for all benefits earned in respect of service prior to 6 August 1992, net of the benefits assumed to be preserved in the [Old Scheme].”

 AUTONUM 
As mentioned above, Mr Leppard was made redundant in 1997.  He requested a statement of benefits.  On 8 August 1997 the Trustees’ financial advisers apologised to him for the fact that this had still not been produced, but enclosed a statement of the benefits secured by his additional voluntary contributions.

 AUTONUM 
By early 1998 Mr Leppard had heard no more, and he consulted OPAS, the Pensions Advisory Service.  

 AUTONUM 
On 5 October 1998 Mr Leppard sent a recorded delivery letter to Plalite Limited requesting the following information:

(a) Is the Scheme continuing?

(b) Is it adequately funded?

(c) A statement of benefits.  He pointed out that, according to the Disclosure of Information Regulations, this should have been sent to him within three months of his redundancy.

 AUTONUM 
Plalite Limited replied on 26 October 1998 as follows:

(a) Yes, at present.

(b) Apparently not.  Further details being obtained.

(c) This has not been possible because of the delay in settling the transfer values.   

 AUTONUM 
Mr Leppard then relayed his concerns about the security of his benefits to OPAS.  OPAS wrote to the Trustees on 9 December 1998, 26 January, 16 June and 8 September 1999 but they did not reply in writing.  However, during this period, an Announcement was issued to Mr Leppard (see paragraph 7).  In the absence of a reply, OPAS considered that it would not be able to give further assistance and, on 3 February 2000, asked the Trustees to forward details of the Scheme’s IDR procedure.  

 AUTONUM 
Before any further action could be taken, the Trustees issued another Announcement on 13 January 2000.  This sought the approval of the members to the winding-up of the Scheme, because the Trustees said that “it has become impossible to continue” it.  This Announcement contained a number of inaccuracies, which it was later necessary to correct after consultation with the independent trustee of the Old Scheme.  

 AUTONUM 
On 20 February 2000 Mr Leppard wrote to the Trustees requesting a copy of the Scheme’s Trust Deed, and reminded them that they had still not sent information about the IDR procedure.  By 24 March he had received neither a reply nor even an acknowledgement and OPAS again took up the matter on his behalf.  Then, on 30 March, Mrs Hardman, a trustee of the Scheme, wrote to him as follows:


“I must apologise for not supplying the information you requested in your letter of 20th February 2000.  You will appreciate that this is very time consuming and due to other commitments it has been very difficult to find the necessary time privately to prepare a reply.  I can assure you that I have not forgotten and hope to be able to give you the necessary information in the near future.”

 AUTONUM 
However, despite further letters from Mr Leppard and OPAS, nothing more was heard from the Trustees and Mr Leppard referred his complaint to me on 9 June 2000.  A member of my staff made one final attempt to obtain any form of response from the Trustees to Mr Leppard’s application for his complaint to be considered under the IDR procedure but, when still no reply had been received by 18 September, discretion was exercised to accept the complaint for investigation.   

 AUTONUM 
Plalite Limited and the Trustees submitted a joint response.  They said:

(a) Developments with regard to the winding-up of the Old Scheme were material also to the Scheme and so the two schemes could not be considered in isolation.

(b) The transfer of benefits between the two schemes has still not been completed.

(c) “The [Scheme] assets were being affected by the winding up [of the Old Scheme].”

(d) Plalite Limited is a small company which had struggled to stay viable (several paragraphs followed describing the steps allegedly taken by its management to enable it to survive).

(e) The Trustees felt that to pursue any further contributions from Plalite Limited might force it to close.  This, in turn, would require the appointment of an independent trustee which would result in further costs to the fund and reduction in benefits.

(f) Benefit statements had not been issued because the Trustees were not in a position to guarantee benefits and they did not wish to mislead the members.  

 AUTONUM 
Section 75(1) of the Pensions Act 1995 states:


“If, in the case of an occupational pension scheme which is not a money purchase scheme, the value at the applicable time of the assets of the scheme is less than the amount at that time of the liabilities of the scheme, an amount equal to the difference shall be treated as a debt due from the employer to the trustees or managers of the scheme”.  

CONCLUSIONS

 AUTONUM 
I will deal firstly with the (apparent) underfunding.  The situation is quite clear.  Certain benefits were promised to the members in the Scheme Rules and these benefits were summarised in the member’s booklet; in particular, in Appendix B.  Plalite Limited has, from the outset, consistently paid insufficient premiums to fund the promised benefits.  As long ago as 1995, the Scheme actuary revealed a significant funding deficit.  However, it seems that Plalite was reluctant to pay the increased funding rate recommended by the Scheme actuary and the Trustees agreed that a lower amount could be paid. 

 AUTONUM 
I am somewhat concerned about the attitude of the Respondents to the stewardship of the Scheme.  The January 2000 Announcement, which was later corrected (see paragraph 15), contained what can only be described as threats (similar to their comments under paragraph 18(e) above) designed to achieve 100% acceptance by the members to the proposal to wind up the Scheme.  Subsequently, the response to the complaint seemed to be more concerned with setting out an account of the measures taken by Plalite Limited to keep its business running and with blaming the delays in the winding-up of the Old Scheme for all the problems, rather than with addressing the allegations made by Mr Leppard.  In particular, there was no apology for, nor even any mention of, the failures either by Plalite Limited or by the Trustees to reply to the many letters sent by him or by OPAS since late 1998 (I will return to this matter later).

 AUTONUM 
As far as their proposals for dealing with the funding shortfall are concerned, the Respondents said very little.  However, I deduce that Plalite Limited has every intention of avoiding its obligations to the members if it is possible to do so, and that the Trustees will concur with whatever Plalite Limited decides to do.  I will therefore make appropriate directions below.

 AUTONUM 
I will return now to the failures to reply to correspondence (including ignoring Mr Leppard’s application under the IDR procedure) and the failure to send him a benefits statement.  The repeated failure to reply to letters fell so far short of the proper standards expected from Trustees as to constitute contempt.  Mr Leppard suffered injustice resulting from this maladministration, because nothing was done to allay his increasing concerns about the security of his benefits.  I also do not accept the Trustees’ explanation for their failure to issue a benefits statement.  His entitlement on leaving is as set out in the Scheme Rules and there is no reason why a statement could not have been issued setting out this entitlement.  It would have been a matter for the Trustees to decide what they wished to tell him about the apparent underfunding and what effect this might have on his benefits.  I uphold this part of Mr Leppard’s complaint.

DIRECTIONS

 AUTONUM 
Within 28 days of the date of this Determination, the Trustees shall write to the independent trustee of the Old Scheme setting out their concerns at the continued failure to settle the Scheme members’ entitlements (including any allocation of surplus) under the Old Scheme, and shall use all reasonable endeavours to agree with the independent trustee a target date for completion.

 AUTONUM 
Immediately these entitlements are settled, the Trustees shall ask the Scheme actuary to complete a fund valuation as at the termination date.

 AUTONUM 
In the event of any deficit being revealed according to the provisions of section 75 of the Pensions Act 1995, the Trustees shall, forthwith, lodge the deficit as a debt due from Plalite Limited to the Scheme.

 AUTONUM 
Within 28 days of the date of this Determination, the Trustees shall:

(a) issue a benefits statement to Mr Leppard showing his benefits on leaving service, and

(b) pay the sum of £150 to Mr Leppard in compensation for the injustice he has suffered resulting from its maladministration described in paragraph 23 above.

DR JULIAN FARRAND

Pensions Ombudsman

22 March 2001
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