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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Dr R A Mould

	Member
	:
	Mrs C Mould (Deceased 22 May 1999)

	Scheme
	:
	Teachers’ Pension Scheme

	Administrator
	:
	Capita Business Services Limited (Capita)


THE COMPLAINT (dated 7 August 2000)
 AUTONUM 
Dr Mould alleged injustice involving financial loss in consequence of maladministration by Capita in that it failed to progress, with due speed, a transfer enquiry made by Mrs Mould shortly before she died about transferring her benefit entitlements from the Scheme.

MATERIAL FACTS

 AUTONUM 
On 23 June 1998, Mrs Mould completed a form of authority which permitted Berkeley Associates and Company Limited (Berkeley Associates) to obtain personal financial information on her behalf.
 AUTONUM 
On 5 December 1998, Mrs Mould requested an estimate directly from Capita of the transfer value available for her benefits from the Scheme.

 AUTONUM 
In a letter to Mrs Mould dated 31 December 1998, Capita stated that its records were only complete to 31 March 1998 and up to that date her pensionable service had amounted to 18 years and 115 days with a transfer value of £83,884.29 estimated for that service.  Capita’s letter indicated that an earlier estimate of a transfer value had been provided within the previous twelve months.

 AUTONUM 
In a letter to Capita dated 12 April 1999, Berkeley Associates stated the following:

“Mrs Christine Mould Ni No ZY 99 75 71 D

I am retained by my above-named client to advise her financially, I enclose for your referance [sic] her Form of Authority.

My client’s circumstances and needs may require an exercise of discretion, on the part of the Trustees of your Scheme, on grounds of compassion.

Mrs Mould is currently teaching.  She has for many years been a cancer sufferer and until recently had reason to hope that the diesease [sic] was held in control.  However, further symptoms have presented and although no specific prognosis is yet available, my client after regular consultation with her oncologist now confirms the possibility of sudden, rapid and final deterioration in her health.  She wishes to deal with her finances now, whilst she has the mental and physical health to do so.

Your records will reveal that my client is divorced and that her children have ceased to be dependant.  The death benefits of your scheme whether before or after retirement (and including the alternative of commutation of benefits to cash where life expectancy is certified as being very short) are well known to my client.  She wishes me to explore and advise upon the alternative of her opting out of your scheme whilst remaining in service, and transferring her benefits by way of a transfer value into a Personal Pension.

Opting out is something she can do at will, but she then does not have a statutory right to a transfer of benefits if she has not left the service with her employer.  However, a transfer may be made with the consent of the Trustees.

This letter therefore has a dual purpose:

Will you please supply an estimate of a transfer value (which may be made on the assumption of opting out of the Scheme on 31 March 1999,

Will you please seek approval from the Trustees to grant Mrs Mould a transfer of the value of her benefits in the Scheme to a Personal Pension in the event that she elects to opt out of scheme membership during her continuing employment.

I should emphasise that my client has not made any decision at this time, indeed she will only be enabled to do so when in possession of the transfer value itself, and the Trustees’ decision, which both in turn are pre-requisites to my professional advice which Mrs Mould wishes to consider.

In view of my client’s circumstances, the exercise of compassionate discretion not only begs positive and affirmative responses to my dual request, but it also begs a very prompt response.  Delay in reply could amount de facto to a refusal of her request, because her timescales cannot be predicted.  Although well enough to return to work from certified sick leave, she does not know when a sudden and massive deterioration may rob her of any effective power to continue to act in her own interests.

Superannuation is often viewed as deferred salary.  My client is of the opinion that, having earned this benefit over many years of dedicated work, she would like to improve her degree of certainty of drawing on the benefit, however long or short her life turns out to last.

Finally I hope that the Trustees will see that to defer consideration of this request for the exercise of their discretion unless and until my client has actually opted out of the Scheme would wholly lack the compassion which I ask them which I ask them to exercise; my clients’ present need is for the constructive support of certainty upon which to base this very important decision.  Her only alternative remaining would be resignation, in order to secure the benefits earned during more than 20 years loyal service.”

 AUTONUM 
On 30 April 1999, Capita acknowledged Berkeley Associates’ enquiry requesting details of Mrs Mould’s position under the Scheme but asked for the completion of a form of authority provided.  The form, completed by Mrs Mould on 8 May 1999, was returned by Berkeley Associates on 11 May 1999.

 AUTONUM 
In a letter to Capita dated 26 May 1999, Berkeley Associates stated that:

· The only response received to its letter of 12 April 1999 had been a request for a letter of authority.

· The request was dated 30 April 1999 but the letter had not been received until 7 May 1999.

· The letter of authority was returned on 11 May 1999, notwithstanding that it was superfluous as a signed authority had formed part of the letter of 12 April 1999.

· Mrs Mould had died last weekend.

 AUTONUM 
In a letter to Berkeley Associates dated 1 June 1999, Capita stated that it was replying to its letter of 11 May 1999 and, as Mrs Mould’s records were only complete to 31 March 1998, an estimate as at 31 March 1999 could not be provided as requested but the transfer value for the service completed to 31 March 1998 was estimated to be £87,857.92.  Capita further stated that if Mrs Mould left the teaching service altogether then she would be entitled to a transfer of her full benefits to another approved pension scheme but if she elected to opt out of the Scheme and remained in service then she would only be able to transfer her post-5 April 1988 service.  A guide to the Scheme and leaflets for leaving pensionable service and ill-health benefits accompanied the letter for information purposes.  Berkeley Associates forwarded this correspondence to Dr Mould, Mrs Mould’s son and her executor.

 AUTONUM 
On 11 June 1999, Capita provided Dr Mould with a bereavement package and the requirements for the payment of the death benefits of the Scheme to Mrs Mould’s estate were completed on 28 June 1999.  The amount of the death grant paid by the Scheme was £44,635.96.  

 AUTONUM 
Dr Mould has asserted that: 
· By taking so long to reply to Berkeley Associates’ letter of 12 April 1999 which asked for urgent action, Capita failed to discharge a duty of care owed to Mrs Mould as a member of the Scheme.

· Had Capita acted with due speed, it is feasible that the necessary actions and procedures for the transfer of benefits into a personal pension policy could have been completed before Mrs Mould’s demise.

· To put matters right, Capita should pay to Mrs Mould’s estate the difference between the actual transfer value which would have been available as at 31 March 1999 and the death in service benefit as at 22 May 1999 as paid out by the Scheme.  

 AUTONUM 
In a formal response to the complaint, Capita has stated that it appreciated that there had been a “lack of sensitivity” on its part in the initial handling of the correspondence but, even if the form of authority had been provided with Berkeley Associates’ letter of 12 April 1999 (which Capita denied), Mrs Mould had died on 22 May 1999 and the completion of a transfer payment in the time available would have been unrealistic.  

CONCLUSIONS

 AUTONUM 
There is no dispute that Mrs Mould’s death benefits were paid in accordance the regulations which govern the Scheme.  The crucial question is whether Capita caused any injustice to Mrs Mould or her estate by a failure to act with due diligence and haste in dealing with Berkeley Associates’ letter of 12 April 1999.

 AUTONUM 
Capita has admitted that there had been a “lack of sensitivity” on its part in dealing with the initial correspondence, which I take to mean Berkeley Associates’ letter of 12 April 1999.  Good administrative practice should allow for the early identification and actioning of any particular cases of a scheme requiring priority or some other exceptional treatment.  Here, Berkeley Associates had stated in the letter that Mrs Mould was well enough to return to work from certified sick leave, and based the urgency aspects of the requests on the grounds, firstly (and erroneously) because the trustees of the Scheme would be required to exercise discretion and, secondly, because her condition could possibly and suddenly deteriorate.  ‘Serious Ill-health’, as defined by the Inland Revenue, although referred to by Berkeley Associates, was not suggested.

 AUTONUM 
There is a dispute between Berkeley Associates and Capita as to whether a form of authority was sent with the former’s letter of 12 April 1999.  However, even if Capita are correct, in order to avoid any loss of time, as Berkeley Associates have suggested, Capita could simply have telephoned for the missing authority or it could have sent the estimate directly to Mrs Mould with an explanation.  Had Mrs Mould’s case been given any priority status then either of the methods suggested could have saved up to four weeks (if the apparent postal delay of Capita’s letter of 30 April 1999 until 7 May 1999 is also included in the period).

 AUTONUM 
As it was, Mrs Mould died suddenly and unexpectedly on 22 May 1999.  I therefore have to consider whether it would have been possible for Mrs Mould to have effected a transfer to a personal pension policy before she died, if Capita had responded to Berkeley Associates’ letter of 12 April 1999 with appropriate urgency.

 AUTONUM 
Capita produced the required estimate within three weeks of receiving the replacement form of authority.  This was not unreasonable.  Had the estimate been received within three weeks of the original request being made, then both Berkeley Associates and Mrs Mould would have had to consider the various options available.  

 AUTONUM 
In submissions to me, Dr Mould has suggested that Mrs Mould had used the December 1998 estimate to decide that she definitely wished to secure her pension benefits, even if that had meant leaving the Scheme and resigning her employment.  However, Berkeley Associates clearly stated in its letter of 12 April 1999 that Mrs Mould had not made any decision and it had asked if the approval of the trustees could be sought for her to be allowed to opt-out of the Scheme and transfer the value of her accrued benefits to a personal pension policy without having to resign from her teaching post.  Although this route was not possible because the Scheme was set up under statute, with neither trustees nor any discretion to alter the governing regulations, Capita’s letter of 1 June 1999 revealed an option which neither Mrs Mould nor Berkeley Associates appeared to have been aware of, ie by opting-out of the Scheme she had the right to transfer just her post-5 April 1988 service.  This option would have required serious consideration as a possible alternative to Mrs Mould’s resignation from her teaching post and it would have entailed the need for a further quotation.

 AUTONUM 
Whichever option might have been chosen, Mrs Mould would have had to apply for a personal pension arrangement; the provider would have had to apply to the Scheme for the transfer value; Capita would have had to obtain details of Mrs Mould’s service and salary from her employer up to the last day of her service, and guaranteed minimum pension details from the Contributions Agency of the Inland Revenue, in order to provide her with a statement of the guaranteed transfer value and, finally, Mrs Mould would then have had to provide written acceptance to Capita before the payment could have been made.  Capita has stated that it would not have been able to pay the transfer value posthumously.

 AUTONUM 
The above does not persuade me that it would have been possible for a transfer payment to have been accomplished in the remaining three weeks before Mrs Mould died.  Accordingly, notwithstanding Capita’s unacceptable dilatoriness in responding to the 12 April 1999 letter, which certainly constituted maladministration, I am unable justifiably to uphold the complaint because it has not been established that the maladministration actually caused any injustice.  

DR JULIAN FARRAND

Pensions Ombudsman

16 March 2001

- 1 -


