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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr J Lee

	Scheme
	:
	The Police Pension Scheme

	Administrators
	:
	Lancashire County Council (Lancashire CC)


THE COMPLAINT (dated 7 August 2000)
 AUTONUM 
Mr Lee has complained of injustice as a consequence of maladministration on the part of Lancashire CC in that they have not counted his Police Cadet service for pension purposes.

MATERIAL FACTS

 AUTONUM 
Mr Lee served as a Police Cadet with Lancashire Constabulary from 14 September 1970 to 25 February 1973.  He applied to have this service counted towards the calculation of his benefits in the Scheme.  At the time Mr Lee joined Lancashire Constabulary, Police Cadets could join the Local Government Superannuation Scheme (LGSS) at the discretion of their employer.  Lancashire Constabulary chose not to exercise its discretion to allow Police Cadets to join the LGSS.  Membership of the LGSS only became an entitlement from 1 July 1973, but by this time Mr Lee had become a serving Police Officer and a member of the Scheme.

 AUTONUM 
Membership of the LGSS was regulated by the Local Government Superannuation Act 1937 (the Act).  Section 3(1) of Part I of the Act provides 

“On and after the appointed day all such persons as are mentioned in the next succeeding subsection shall, subject to the provisions of this section and to the provisions of Part III of this Act relating to officers appointed in a temporary capacity, be entitled to participate in the benefits of the appropriate superannuation fund maintained under this Part of this Act, and persons so entitled shall, unless they are such persons as are mentioned in the proviso to subsection (1) of section six of this Act, contribute to that fund in accordance with the provisions of that section…” 

Subsection (2) provides that 

“The persons referred to in the preceding subsection are –

(a) every whole-time officer of a local authority specified in Part I of the First Schedule to this Act who are not a local Act authority;

(b) every servant, or part-time officer, of such a local authority as aforesaid who belongs to a class or description which the authority have by a statutory resolution specified as a class or description the members of, or persons falling within, which are to be contributory employees;

(c) every officer or servant of a local authority, not being a local authority specified in Part I of the said First Schedule or a Local Act authority, whom the authority have by statutory resolution specified as a contributory employee …”

 AUTONUM 
The Third Schedule of the Act required local authorities to decide “which of their employees will on the appointed day become contributory employees …”.  This they did by determining which employees would be classed as whole-time officers and therefore automatically covered by the Act and by passing statutory resolutions in respect of the rest.  The term ‘officer’ is not defined in the Act.

 AUTONUM 
In 1971 the Police Cadets (Pensions) Regulations 1971 were passed.  Regulation 3 provides 

“(1)
These Regulations shall have effect in relation to a police cadet who serves as such on or after 1st April 1971 and, in relation to such a cadet –

(a) who on appointment has not attained the age of 18 years, only as from his attaining that age;

(b) who on appointment has attained that age, as from his appointment;

and, except where the context otherwise requires, any reference in theses Regulations to a police cadet is a reference to a cadet who has so served and has attained that age.

(2)
Notwithstanding anything in paragraph (1), theses Regulations shall have effect as from 1st April 1971 in relation to a police cadet who on that date –

(a) is serving as such by virtue of his appointment before that date, and

(b) has attained the age of 18 years,

except that these Regulations shall not have effect in relation to such a police cadet if, before that date, he has so elected by notice in writing given to the police authority.

 AUTONUM 
In Home Office Circular (No 60/1971) regarding the above Regulations, one of the circumstances in which a Police Cadet might opt for the Regulations not to apply to him/her is if he/she were a member of the LGSS.  The Circular notes that contributory membership of the LGSS would become reckonable for the purposes of the Police Pension Regulations 1971 on appointment as a Police Officer.

 AUTONUM 
In January 1998 Mr Lee enquired about the possibility that his service as a Police Cadet might count for pension purposes.  He was informed that former Police Cadets with Lancashire Constabulary were not allowed to count their service for reckonable purposes in the Scheme.  This was confirmed by Lancashire CC to the pensions advisory service, OPAS, in a letter dated 4 August 1999.  The letter explained that, prior to July 1973, a statutory resolution would have been required to allow Police Cadets to join the LGSS.

CONCLUSIONS
 AUTONUM 
For Mr Lee’s service as a Police Cadet to count for pension purposes in the Scheme, he would have had to have been a contributory member of the LGSS at the time.  The Police Pensions Regulations provide for transfers between the LGSS and the Scheme, but only in respect of members who have reckonable service in the LGSS.  At the time Mr Lee was a Police Cadet, membership of the LGSS was at the discretion of his employer.  Since Lancashire Constabulary chose not to exercise its discretion to allow Police Cadets to join the LGSS, Mr Lee has no reckonable service to transfer.  The fact that other Police authorities acted differently at this time, and that Lancashire CC recognises their service for pension purposes, is not relevant to Mr Lee’s case.

 AUTONUM 
In the circumstances, it would not be appropriate for me to find any maladministration on the part of Lancashire CC.  Therefore I do not uphold the complaint against them.

DR JULIAN FARRAND

Pensions Ombudsman

12 March 2001
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