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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mrs S M Stevens

Scheme
:

EPR Group Limited Pension and Death Benefit Scheme

Respondents
:
1.
EPR Architects Limited (EPR) 


:
2.
Legal and General Professional Trust Services Limited (the Trustee) 


:
3.
Byas Mosley & Co (Byas Mosley)

Legal & General
:

Legal & General Assurance Society Ltd, the Scheme manager and actuarial advisers to EPR and the Trustee

THE COMPLAINT (dated 27 June 2000)
 AUTONUM 
Mrs Stevens alleged injustice resulting from maladministration by the Respondents.  She alleged that the Respondents represented to Mr Stevens that he would be able to take early retirement benefits.  However, on his death shortly after applying for early retirement benefits, EPR and the Trustee decided that prior consent to early retirement had not been given and so the question of payment of benefits did not arise.  

MATERIAL FACTS

 AUTONUM 
Mr Stevens left EPR’s employment and became a deferred member of the Scheme on 1 January 1993, with entitlement to benefits on his 65th birthday in 2009.  On 24 January 1997 he wrote to EPR stating an interest in taking his pension early, on his 53rd birthday in March of that year.  Mr Radford, the Company Secretary of EPR, replied stating:

“I have forwarded your request to Legal & General in order that they can work out a quotation for you.”

 AUTONUM 
On 17 March 1997 Mr Radford forwarded the quotation to Mr Stevens, stating:

“If you decide to proceed, can you please complete and return to me page 2 indicating your choice of option …”


No mention was made that early retirement would be subject to the consent of the employer and Trustee.  

 AUTONUM 
Mr Stevens did not apply for retirement benefits at that time because he had some unresolved questions relating to the quotations.  However, on 10 July and 1 August 1997 Byas Mosley, EPR’s financial advisers, wrote to him with the answers he required.  Apparently, the figures quoted in March had been incorrect, and Legal & General produced a fresh quotation, dated 4 August 1997, but still assuming retirement on 4 March 1997.  In a letter to EPR dated 14 May 1997 Mr Stevens also raised some questions regarding figures which had been provided for him in 1993 assuming retirement at age 60.  It appears that Mr Stevens subsequently confirmed that he would also like to see up-to-date figures assuming retirement at age 60, because such a request was made by Mr Parsons of Byas Mosley to Legal & General on 11 July.  

 AUTONUM 
Mr Stevens was informed that, assuming retirement on 4 March 1997, he could elect to receive either a pension of £13,984.44 pa, or a cash sum of £41,225.00 plus a residual pension of £9,403.92 pa.  In each case, a widows pension of £6,991,92 pa would be payable in the event of his death after retirement.  Legal & General’s illustration concluded with the following note:

“Once you have chosen which option you require, please arrange for the attached Election/Authority form to be completed.  This should be signed by you and the policyholder[*] before being returned …”


(*Normally, the “policyholder” would mean the Trustee.  However, in response to a question from my investigator, the Trustee confirmed that, in this type of “packaged” arrangement where a subsidiary of Legal & General acted as Trustee, what was required was the signature of an authorised official of the sponsoring employer).  
 AUTONUM 
Mr Stevens did not complete the Election Form at this time.

 AUTONUM 
Unknown to Mr Stevens (and, it appears, to EPR at the time), in September 1997 the actuary to the Scheme (Mr Morley) raised concerns with the Trustee about the state of the funding of the Scheme.  Apparently, when Mr Stevens’s early retirement quotations were prepared, the state of the funding as at May 1997 was not known, and reliance had been placed on the previous valuation in 1995.  Mr Morley wrote to the Trustee on 23 September 1997 as follows:

“At the May 1997 processing [the Scheme] was just over 100% funded ongoing – however it has a number of scheme characteristics which make the position on MFR, and hence debt on employer, rather poor … the estimated debt at May 1997 is £530K.  A valuation is due in 1998, when the MFR is likely to be only 90% or so and this should be borne in mind in scheme dealings before then.”


It appears that Mr Morley also considered that an imminent normal retirement in the Scheme might give rise to some strain on the funding because of the cost of immediate annuities.

 AUTONUM 
In January 1998 Mr Stevens was suddenly taken ill, and in February he was told that his illness was terminal.  His condition deteriorated rapidly.  By the middle of February Mr Parsons of Byas Mosley was discussing with Mrs Stevens the possibility of securing the immediate payment of his benefits (either as a normal early retirement or on grounds of serious ill-health) or of taking a transfer value.  For a couple of days the matter was slightly confused because Legal & General was also receiving enquiries about Mr Stevens’s benefits from another financial adviser.  The Trustee said that it first became aware of the new developments on 23 February following the intervention of the other financial adviser, and it was not until the following day that Mr Parsons telephoned to inform the Trustee that Mr Stevens was gravely ill.   

 AUTONUM 
On 24 February 1998 Mr Stevens signed a letter to Byas Mosley enclosing his Election Form (also dated 24 February) and other necessary documents and medical reports.  He elected to receive a retirement cash sum plus a residual pension.  However, the required signature of the policyholder, authorising payment of the requested benefits, had not been obtained.  The Election Form and documents were received by Legal & General on 26 February, but Mr Stevens died that day.   

 AUTONUM 
News of Mr Stevens’s death did not reach EPR or Legal and General until 2 March.  In the meantime, Mr Morley had put in hand calculations of retirement benefits on various bases, for consideration by the Trustee in the first instance.  Mr Morley calculated that all options under consideration would place a strain on the funding, with a minimum of approximately £31,000 if the basic early retirement cash plus residual pension was awarded.  Furthermore, as the serious nature of Mr Stevens’s illness was now apparent, Mr Morley was concerned that the purchase of an annuity might not be appropriate at all.  In a hand-written note to the Trustee, attached to the calculations, he explained:

“expensive for fund and member unlikely to benefit, insurance co. the only winner.” 

 AUTONUM 
No more progress was made before the news of Mr Stevens’s death was received.  The Trustee approached Mr Morley on 11 March 1998 for further advice with regard to Mr Stevens’s benefits and also with regard to the possibility of offering Mrs Stevens an augmented widow’s pension, similar to the amount of the widow’s pension quoted in the August 1997 illustration.  In a note to the Trustee prepared on 11 March Mr Morley said:

“I think that the Trustee body can be told that this proposal [ie the proposal to augment the widow’s pension] will cause the fund to benefit to the extent of a release of reserve of the order of £96K.  Things aren’t really quite so simple, of course:

(a) the reserves for all the members make allowance for the fact that there are likely to be deaths during deferment, and such releases will occur.

(b) If the benefits were to be paid on a strictly rules basis [ie the basic widow’s pension entitlement only], the release would be £58K larger.

I think that the employer’s endorsement needs to be obtained to the proposal, ultimately he will be faced with putting the £58K back into the scheme.  Told that there would have been a release of the order of £154,000 on the death [of Mr Stevens], but something like a third of this could equitably be used to put the widow in a position which had been contemplated, and perhaps agreed to, by the member shortly before death – I think that most employers would go along with the proposal.  If the employer’s agreement isn’t obtained we could be seriously exposed to having the L&G asked to stump up the cost of the augmentation.”

 AUTONUM 
This proposal was put to EPR, and EPR wrote to the Trustee on 24 March 1998 confirming its agreement.  On 26 March 1998 the Trust Manager wrote to Mrs Stevens as follows:

“I have discussed the circumstances leading up to the death of your husband with Mr Radford … and the Trustee.  Following the sudden deterioration in your husband’s health … regretfully we were unable to process any up-to-date figures detailing the options available to Mr Stevens before his death.  However, EPR, with the consent of the Trustee (under its discretionary powers) have approved a significant increase to the level of your pension in order to provide you with the pension you would have received if your husband had died in retirement.”

 AUTONUM 
Mrs Stevens then consulted solicitors, and challenged the failure to pay the benefits elected by her late husband shortly before his death.  The Trustee replied on 11 June 1998, outlining the history of the case.  The Trustee then stated:

“Later on [2 March 1998] Mr Parsons[*] faxed the trustee to confirm the news of Mr Stevens’s death and to ask that Mr Stevens’s application should be treated as a correctly notified retirement advice and not a death in deferment.  On 16 March 1998, the Trust Manager wrote to Mr Parsons with the outcome of the decision making panel’s meeting that morning.  This was that Mr Stevens’s application had not been and could not now be approved by the Trustee after the required consultation with the employer because Mr Stevens’s death had overtaken the process.  The Trustee considers that the incomplete application has in effect fallen away and the Trustee cannot now consider Mr Stevens’s position as if he had already retired – to do so would be to breach the Trustee’s duty to act in utmost good faith towards the remaining scheme membership.”

(*Note that Mr Parsons was an employee of Byas Mosley, and not of EPR.)


The Trustee went on to explain the proposal to augment Mrs Stevens’s widow’s pension, to which EPR had agreed.  

 AUTONUM 
Mrs Stevens then invoked the Scheme’s Internal Dispute Resolution Procedure.  The Trustee commissioned an “independent” review of the circumstances of the case by Mr M Barnes.  However, in response to a question from my investigator, the Trustee said:

“Mr Barnes is a retired former official of Legal & General who has considerable relevant experience and expertise, including that of being the author of books providing reference and training for pension scheme trustees.  The Trustee invited him to act as first stage arbiter because it felt that it would be beneficial to have a person whose integrity was not in question and who could demonstrate a degree of independence from the Trustee (and certainly from the employer) that the members might consider important.”

 AUTONUM 
Mr Barnes summarised his conclusions as follows, in his report to the Trustee dated 25 May 1999:

“The Trustee was entitled to regard an early retirement quotation offered to Mr Stevens in August 1997 as having fallen away by the time of his death in February 1998.


The Trustee acted appropriately immediately before and after Mr Stevens’s death in terms of responses, of interpretation of its duties under the Scheme documents, and of exercising its discretions.


There was no maladministration by either the Trustee or Legal & General Assurance Society Ltd (as the Trustee’s designated Administrator) in their handling of the case.” 

 AUTONUM 
Following receipt of this report, the Trustee informed Mrs Stevens’s solicitors that it considered that it had acted appropriately in the treatment of her benefits and that no further benefits could be paid to her from the Scheme.

 AUTONUM 
In its formal response to the complaint, the Trustee relied on its earlier decision.  It added that it did not consider it unreasonable for it to have issued retirement illustrations because the fact that these had been requested through EPR and Byas Mosley indicated implicit employer approval, at least in principle, to early retirement.  The Trustee considered that, because Mr Stevens was being advised by Byas Mosley and was also in discussions with EPR, it had no particular reason to draw to his attention that early retirement would be subject to consent, although the illustrations did include the statement that the Election Form would also require the signature of the policyholder.    

 AUTONUM 
Byas Mosley said that it ceased trading in June 1999 and was now in “run off”.  Its financial services division was disposed of to a third party in April 1999.  It considered that it was not at fault and that due process had been followed.  Byas Mosley refuted Mrs Stevens’s complaint that it had acted in a negligent or unprofessional manner, and said that decisions were for the Trustee or the employer to take.

 AUTONUM 
EPR concurred with the above responses and added that it was never made fully aware of Mr Stevens’s state of health, and did not learn of his death until 2 March 1998.  EPR said that neither it nor the Trustee had sufficient time to consider seriously and to evaluate the request for an early retirement pension before Mr Stevens died.  However, EPR said that, in view of the advice subsequently received from the actuary (see paragraphs 10 and 11), there were doubts that approval would have been granted even if there had been sufficient time to consider the application properly, although it decided in the light of that actuarial advice that it would be financially viable to augment Mrs Stevens’s widow’s pension.  

The provisions of the Scheme Rules etc
 AUTONUM 
Scheme Rule 9(b) provides that:

“A Member who on leaving Service before Normal Retiring Date becomes entitled to a pension under Rule 13 may, if the Scheme Details so specify and with the consent of the Principal Employer and the Trustees, commence to draw such pension at any time on or after his 50th birthday …”

 AUTONUM 
Clause 6(a) of the Scheme’s Trust Deed states:

“The Trustees shall have full power to determine all questions and matters of doubt arising in connection with the Trust whether relating to the construction thereof, the rights and liabilities of any person thereunder, any segregation of the Trust Assets or otherwise.”

CONCLUSIONS

 AUTONUM 
The unusual circumstances of this case have led me to give it the most careful consideration, not least because of the amount of money involved.  If Mr Stevens’s early retirement application had been approved, he would have received a retirement cash sum in excess of £40,000.  On his death, a further sum of approximately £45,000 would have been paid, representing five years’ guaranteed instalments of pension.  Mrs Stevens says that these sums of money would have reverted to her on the death of Mr Stevens, and that this was what Mr Stevens wished and believed he had achieved by completion of his Election Form shortly before his death.  Therefore, she complains of this loss arising from the alleged maladministration which resulted in approval of his early retirement not being given.  

 AUTONUM 
Nevertheless, it is my conclusion that the resolution of this matter rests on one simple fact.  Early retirement is subject to the approval of the employer and the Trustee.  Neither EPR nor the Trustee was in a position to approve Mr Stevens’s early retirement with effect from 24 February 1998 (or immediately thereafter) because they were not aware before he died that they would be asked to do so.  If this had been a case of a perverse or unreasonable exercise of a discretionary power, it might have been open to me to remit it for fresh consideration.  However, this is not the case here; whether or not approval to early retirement had been given is a matter of fact, and approval had not been given.  Because approval had not been given before Mr Stevens died, the question of the employer and the Trustee exercising their discretion to award early retirement benefits did not arise.  

 AUTONUM 
The Scheme’s Trust Deed empowers the Trustee to determine all questions and matters of doubt.  The Trustee decided that Mr Stevens’s death resulted in the consideration of his early retirement application falling away, and I am not prepared to intervene as to that decision.

 AUTONUM 
Nevertheless, I have also considered whether the issue of early retirement quotations to Mr Stevens in 1997 could be regarded as involving implicit approval to his request to retire early.  

 AUTONUM 
Clearly, prior to August 1997, EPR was prepared, at least in principle, to allow Mr Stevens to retire early, because it requested the issue of illustrations to him.  It might be argued that, if Mr Stevens had returned his Election Form in August 1997, EPR would have given its formal consent, the Trustee would have concurred, and his benefits would have come into payment.  However, we shall never know, because he did not return his Election Form at that time.  It is apparent that, as early as September 1997, the actuary had serious concerns about the state of the funding.  He might well have advised the Trustee that the Trustee should not consent to the early retirement unless it received assurances from EPR that it would inject additional contributions into the Scheme.  EPR has indicated, albeit with the benefit of hindsight, that it might not have been prepared so to do.   

 AUTONUM 
Although no time limit was shown on the August 1997 illustration, on the balance of probabilities I am persuaded by the argument that it cannot, reasonably, be regarded as open-ended.  Furthermore, the fact that Mr Stevens did not confirm during the following six months that he wished to retire immediately, and the fact that he had also requested illustrations assuming retirement at age 60, are indicators that he had decided not to accept the offer contained in that particular illustration and that the offer should therefore be regarded as lapsed.  

 AUTONUM 
Finally, turning to the involvement of Byas Mosley, it is also easier to make any criticisms of its actions with the benefit of hindsight.  Perhaps matters would have been different if Byas Mosley had stated plainly to Mr Stevens in 1997 that his early retirement required formal approval and should not therefore be taken for granted.  Perhaps there was a delay of a few days in notifying Legal & General that Mr Stevens was critically ill, and was likely to be applying for immediate benefits or a transfer value.  Perhaps Byas Mosley should have involved EPR a little sooner, with a view to obtaining its approval to an early retirement application.  However, it appears that matters moved very rapidly in the last ten days or so before Mr Stevens died.  Within a week of his death, consideration was still being given to the possibility of him taking a transfer value (presumably for death benefits purposes) rather than early retirement benefits from the Scheme.  The speed of Mr Stevens’s final deterioration seems to have taken everyone by surprise, and it appears likely that obtaining his signature to the Election Form only two days before his death was intended principally to try to avoid his simply being treated as a deferred member who had died before taking retirement benefits.

 AUTONUM 
Sadly, Mr Stevens’s decision to apply for early retirement benefits was simply taken too late.  It is not possible for me to find that EPR and the Trustee acted wrongly.  Indeed, discretion was exercised to augment Mrs Stevens’s widow’s pension. The cost of this augmentation was considerably in excess of the amount of Mr Stevens’s contributions to the Scheme.   

 AUTONUM 
I do not uphold this complaint.

DR JULIAN FARRAND

Pensions Ombudsman

10 May 2001
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