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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	
	Mr C Green

	Scheme
	:
	
	BIP Limited Retirement Benefits Scheme

	Respondents
	:
	1.
	BIP Limited (BIP)

	
	
	2.
	The trustees of the Scheme (the Trustees)

	
	
	3.
	KPMG Pensions (KPMG)

	
	
	4.
	Miss C Harris, BIP’s Human Resources Manager 


THE COMPLAINT (dated 31 August 2000)
 AUTONUM 
Mr Green alleged injustice resulting from maladministration by the Respondents.  He alleged that the Trustees wrongfully delayed considering his application for an ill-health early retirement pension (IHP), refused to deal with his complaint about this under the Scheme’s Internal Dispute Resolution (IDR) procedure, and that the Respondents then conspired wrongfully to decline his IHP application.  

MATERIAL FACTS

 AUTONUM 
In the spring of 1999 Mr Green had operations on his wrists.  On 25 March 1999 BIP was informed by its occupational health adviser (OHA) that Mr Green should be fit for work in about six weeks, but that he might be able to commence restricted duties sooner than this.  He commenced mainly clerical duties in April 1999 and confirmed to BIP that he was coping with these and that his specialist expected him to be fit to return to full duties in about three months.  

 AUTONUM 
On 21 April 1999 Mr Green agreed with BIP a training programme for employment as a “CG Operator” which would, eventually, involve a wide range of duties from keyboard input to heavy manual handling.  It was intended that his duties would be limited to the lighter, clerical/keyboard end of the range until such time as he recovered sufficiently to take on the other duties.  However, on 17 May 1999, Mr Green informed BIP that he was unfit to commence duties as a CG Operator and, because no other light duties were available, he returned to sick pay.

 AUTONUM 
BIP kept Mr Green’s progress under review, in consultation with its OHA.  Then, in late June 1999, BIP received reports that Mr Green had been seen on two occasions carrying heavy shopping from a supermarket.  BIP instructed a consultancy service to investigate his activities and was subsequently given video evidence, obtained over two separate periods in July, which it said indicated that he appeared to be misleading BIP regarding the extent of his disability.  

 AUTONUM 
On 5 August 1999 Mr Green (whose entitlement to sick pay had ended two weeks earlier) contacted BIP for information regarding the IHP criteria contained in the Scheme Rules, and extracts from the Scheme Rules were obtained from KPMG and supplied to him on 26 August.

 AUTONUM 
On 6 August 1999 Mr Green made an application to the Industrial Tribunal alleging discrimination by BIP under the Disability Discrimination Act because, commencing on 18 May 1999, it had failed to find him suitable alternative employment.  He claimed “appropriate compensation and also compensation for injury to feelings”.

 AUTONUM 
On 19 August 1999 a meeting was held between BIP and Mr Green when, in the presence of his trade union representative, Mr Green was confronted with the video evidence (see paragraph 4).  The meeting was adjourned to enable Mr Green and his representative to view the evidence.  In the meantime, on 1 September, Mr Green made a request for consideration for IHP and was informed orally by Miss Harris that two medical reports recommending early retirement on grounds of incapacity would be required in the first instance.  This was confirmed to him in writing by Ms Butcher, BIP’s Human Resources Officer, on 9 September.

 AUTONUM 
The disciplinary meeting resumed on 13 September, and Mr Green was then dismissed because BIP considered that he had misled it regarding the severity of his condition, and that this had constituted serious industrial misconduct involving a breakdown in mutual trust and confidence between employer and employee.   

 AUTONUM 
On 8 October 1999 Mr Green again enquired orally about IHP, and was informed the same day in writing, by Miss Harris, that entitlement would be subject to him having retired from active service because of incapacity.

 AUTONUM 
Mr Green then made a second application to the Industrial Tribunal, claiming unfair dismissal and victimisation.

 AUTONUM 
On 16 February 2000 Mr Green wrote to the Trustees complaining, essentially, that the decision to dismiss him was designed to frustrate his IHP application, and asking the Trustees to consider this on the basis of the medical evidence they had received before he was dismissed.  He said:


“I am not happy with [Miss Harris’s letter of 8 October 1999] because to obtain my pension I would have had to retire from active service due to incapacity, but due to the deliberate slow response and wrong information BIP were able to dismiss me on a dubious breach of mutual trust before my application was submitted to the trustees.  I feel that by dismissing me that my right to apply for this pension has been withheld from me.”  

Mr Green requested that his complaint be considered under the IDR procedure.  However, Miss Harris, as adjudicator, replied to Mr Green on 29 February suggesting that the IDR Procedure should be adjourned pending the outcome of his application to the Industrial Tribunal.  This was formally confirmed at a meeting of the Trustees on 27 April, and Miss Harris wrote to Mr Green the following day to inform him of this decision.

 AUTONUM 
In September 2000 Mr Green’s application to the Industrial Tribunal was settled by an agreed payment of £8,000 to him before the hearing took place.

 AUTONUM 
On 6 November 2000 the Trustees met and resolved that, because Mr Green had been dismissed from his employment and had not retired from service, he did not qualify for IHP.  In conveying this decision to him on 7 November, Miss Harris explained as follows:

“There are four distinct decisions to be made before entitlement to the enhanced ill health pension arises:

(1) The Member must be retiring from Pensionable Service because of Incapacity;

(2) The consent of the Principal Company is required;

(3) The consent of the Trustees is required;

(4) The Member must meet the factual test of “Incapacity”.

The first of these decisions was again considered in detail.  The Trustees, after discussion and legal advice, have made the decision that you were dismissed from service as opposed to retired, and therefore they do not need to consider the remaining 3 decisions listed above.”

 AUTONUM 
In a joint response to the complaint, the Respondents said:

(a) Mr Green was not dismissed because of illness or incapacity; rather, his dismissal was because of a breakdown in trust and confidence.

(b) He did not qualify for IHP because he did not retire from pensionable service due to incapacity.

(c) Despite Mr Green’s assertions, there were no medical reports in existence at the date of his dismissal recommending that he should retire on grounds of ill-health.  The first report from one of Mr Green’s doctors suggesting the possibility of early retirement was not received until 1 October 1999.  However, even that report said that a transfer to suitable light duties should firstly be investigated.

(d) Mr Green had not made a formal IHP application before the date of his dismissal.

(e) The Trustees’ decision on 27 April 2000 to delay any consideration of IHP pending the outcome of Mr Green’s application to the Industrial Tribunal was taken to preserve his position, in case the Industrial Tribunal ordered his reinstatement.  In the event, Mr Green settled before the Industrial Tribunal could hear his case, and so his dismissal stands.

(f) Mr Green had provided no particulars of alleged maladministration by KPMG, the Scheme’s administrators.

(g) Miss Harris denied that she acted partially in her dealings with Mr Green.  He was mistaken when he complained on 16 February 2000 that a decision had been taken regarding his request for IHP, because no decision had been taken either by the Trustees, or by Miss Harris as IDR procedure adjudicator.  Miss Harris submitted that she supplied all relevant information to Mr Green at the appropriate time and dealt with him in accordance with the usual procedure adopted by the Trustees.

The provisions of the Scheme Rules

 AUTONUM 
“Incapacity” is defined as:


“physical or mental deterioration which, in the opinion of the Principal Company and the Trustees, after taking such medical advice as they may reasonably require, is serious enough to prevent the Member from following his normal employment or seriously and permanently impairs his earning capacity.”

 AUTONUM 
Scheme Rule 4.2.1.1 provides that:


“If a Member … retires from Pensionable Service before Normal Retirement Date at any time because of Incapacity, he shall be entitled (subject to the consent of the Trustees and the Principal Company) to elect for an immediate [IHP]”.  

 AUTONUM 
There is no provision in the Scheme Rules for a member who has left service with entitlement to deferred benefits subsequently to apply for immediate early payment of the benefits on grounds of ill-health or incapacity.

CONCLUSIONS

 AUTONUM 
Mr Green has made no specific allegation of maladministration against KPMG.  Indeed, it is not clear why he included KPMG as a Respondent at all, because it had no involvement in the circumstances which have given rise to this complaint, except to provide Mr Green with copy extracts from the Scheme Rules and to provide illustrations of prospective early retirement benefits for BIP’s information.  I find that KPMG has no case to answer.   

 AUTONUM 
I also find that BIP has no case to answer.  It was not asked to consider Mr Green’s IHP application because the Trustees had already decided that he did not qualify for IHP.  The circumstances in which his employment came to an end, and the question of whether or not BIP acted in good faith regarding finding suitable alternative employment for him, are employment-related matters.  In view of Engineering Training Authority v Pensions Ombudsman [1996] OPLR 167, I am unable to interfere in these contractual matters between Mr Green and BIP.  

 AUTONUM 
I will now turn to the complaint against the Trustees.  The Scheme Rules require that, in order to qualify for IHP, a member must have retired from pensionable service because of incapacity.  Therefore, the Trustees were correct when they decided that, because Mr Green had not retired from pensionable service because of incapacity, he did not qualify for IHP.

 AUTONUM 
The Trustees did, nevertheless, give some thought to whether or not an IHP application could be considered, on the grounds that Mr Green might have satisfied the conditions for incapacity, as defined in the Scheme Rules, before his employment terminated.  It appears that these deliberations went little further than recording that he had not made a formal IHP application, nor had he submitted the required medical evidence, recommending early retirement on grounds of incapacity, before he was dismissed from BIP’s employment.  

 AUTONUM 
In my opinion, even though the Trustees might have given the matter a little further consideration, Mr Green suffered no resulting injustice.  Irrespective of what the Trustees might have decided, there is no sensible reason to believe that BIP would have given its consent to the payment of IHP, as required by Scheme Rule 4.2.1.1, when it had already terminated Mr Green’s employment because it considered that he had misled BIP regarding the severity of his condition.  I do not uphold this part of the complaint against the Trustees.

 AUTONUM 
I will now turn to Mr Green’s complaint about failure to address his complaint under the IDR procedure.  Once again, in my opinion, Mr Green suffered no resulting injustice.

  AUTONUM 
The precise grounds for his complaint, as set out in his letter of 16 February 2000, are not entirely clear.  If he were complaining about the circumstances surrounding his dismissal, then I would not be able to consider this, for the reason given above.  I can see no sufficient evidence of “deliberate slow response and wrong information” on the part of BIP, the Trustees or Miss Harris.  Therefore, I am not satisfied that there was the specific maladministration alleged by Mr Green.  

 AUTONUM 
However, it appears that Miss Harris, as adjudicator of the IDR procedure, interpreted Mr Green’s complaint more broadly.  She took the view that what Mr Green really required was that the Trustees should now take positive action to consider granting him IHP.  It is my conclusion that her suggestion that the IDR procedure be suspended was perfectly reasonable in the circumstances, as was the subsequent decision by the Trustees so to do.  Earlier consideration of Mr Green’s IHP application would not have altered the eventual outcome because, presumably, the Trustees would have refused his application for the same reason that they refused it in November 1999.  

 AUTONUM 
I do not uphold this part of Mr Green’s complaint against the Trustees or Miss Harris.  I also do not uphold any part of his complaint against Miss Harris, because I can see no evidence of partiality or any other maladministration in her dealings with Mr Green, either before his employment terminated or afterwards.

 AUTONUM 
In summary, I do not uphold any part of this complaint against any of the Respondents.

DR JULIAN FARRAND

Pensions Ombudsman

11 April 2001

- 7 -

